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Proceedings 
of the 

Annual Genera! Meeting 


The Annual General Meeting of the Society was held at the 
Raffles Museum, Singapore, beginning at 5 .oo p.m., on February 
27th, 1948. It was preceded by a meeting of the Council. 

Dr. W. Linehan, C.M.G., D.Litt., M.C.S. (retiring Presi- 
dent) was in the chair. Sixteen other members of the Society 
ivere present. 

1. The Minutes of the last Annual .General Meeting 
(26:9d47) were read and confirmed. 

2. The Officers and Council for 1948 w'^ere elected, and a 
vote of thanks was accorded to the retiring Council. 

3. The Annual Report and Statement of Accounts for 1947 
were adopted. 

4. It was agreed that in future the title page of the Society's 
Journals should carry a short summary, in brackets, of 
the areas covered by the Society. 

5 . The Meeting approved the recommendation of the 
Council that the annual subscription for ordinary mem- 
bers be increased to $10, and the sum due for life mem- 
bership to $i5o for newly elected members, and $7$, or 
$i5o less the amount already paid in subscriptions, 
whichever is the greater, for ordinary members. The 
revised subscriptions will become effective, following 
confirmation at a subsequent general meeting, from 
January 1st, 1949. 

6. On a recommendation from the Council the Meeting 
unanimously elected the Rev. Father R. Cardon and 
Dr. W. Linehan, C.M.G,, D.Litt., M.C.S., Flonorary 
Members of the Society, in recognition of their services 
to scholarship .in Malaya. 

7. The Meeting further approved the recommendation of 
the Council that a member of the Society be formally 
appointed to edit the Society's publications, and that 
his name appear together with that of the Council on 
each issue. It was agreed that this position should be 
held by Mr. C. A. Gibson-Hill. . 

S. The Meeting approved the printing programme for 1948 
fas outlined in the editorial on the following page), 
and the provisional programme for 1949. 

C. A. GIBSON-HILL, 

Ag Hon. Secretary, 



Editorial 


The attention of readers of this |oiirnal is drawn to the final 
-paragraphs of the Annual Report for 1947, oiitliiiing the Societ\-'s 
financial position : at the end of last year, and the prospects for 
1948. In spite of the generous contributions from the Goi'crn- 
■ments of the Malayan Union and Singapore, the Societ\'\s income 
has not risen sufficiently far above its pre-war figure to off-set the 
considerable increase in printing costs, which are still about three 
times greater than they were in 1941. As a result this issue is 
smaller than either of the Two parts of Vol. 20, published last 
.year. 

The next Journal (Vol. 21, pt 2) will consist of two papers 
by the Hon. Air. Justice E. N. Taylor on aspects of Customary 
Inheritance in Negri Sembilan, and Mohamnieclan Divorce in 
'Penang and Singapore. We hope to distribute at the same time 
a third part for this year, consisting of an index to Volumes 1-20, 
compiled by the Honorary Editor. 

The third part of Date Roland BraddelFs Notes on Ancient 
Times in Malaya, containing sections 4 et seq., will appear in the 
first issue for 1949 (Vol. 22, pt 1). We are imfoitimately not 
able to print it sooner owing to our inability to obtain type 
bearing the necessary diacritical marks locally. We hope that 
this issue will also contain, among other papers, items on A Paiiji 
TaJe from Kehntan by Sir Richard Winstedt, A Malay Dictionan^ 
of 1631 by Dr. W. Linehan, The Applicability of Modern Chinese 
Laws in the Straits Settlements bw J. V. Mills, A Short History 
of Trengganu by M.C.ff. Sheppard, M.B.E., The Early History 
of Christmas Island (Indian Ocean), with a bibliography, by 
C. A. Gibson-IIill, and several papers on interesting keris by Che' 
Abu Bakar bin Pawanchee. 

The Rules of the Society have been omitted from this issue, 
as they appeared in Vol. 20, pt 2, instead of Vol. 20, pt 1. They 
will be published again, following the normal procedure, in the 
first part of Vol. 22 (1949). Copies can always be obtained on 
application to the Hon. Secretary or the Society's Clerk, at the 
Raffles Museum. 

Notice to Contributors 

In the interests of economy contributors are asked to keep 
their papers as brief as possible, to avoid the use of foot-notes, 
and to correct and return their proofs with the minimum delay. 
Contributions should be type-written, on one side of the paper, 
double-spaced and with good margins. Line drawings should be 
in Indian ink, on white paper or Bristol board, and large enough 
and bold enough to allow of reduction. 

Contributors are supplied with twenty-five reprints of their 
papers, free, shortly after . the publication of the Journal (Rule 
20). Additional copies can be provided bn payment, if these 
are asked for when the paper is submitted, or when the galley 
proofs are returned to the Hon. Editor. 1 ; J; 


ANNUAL REPORT 

of the 

. Malayan Branch, Royal Asiatic Society 

for 1947. 

Membership. The number of members for the year 1947 was 
407, compared with 258 at the end of 1946, and 
5 o 8 at the end of 1941. The total of 407 was composed of 131 
members who joined the Society after the close of hostilities, 
and 276 pre-war members who have remained on the active list: 
nearly half the latter are life members. Only a small proportion 
of the members who have disappeared from the Society's books 
since 1941 died during the war, and it must be taken that about 
i5o have not renewed their subscriptions for financial reasons, or 
because they have not returned to this country. Two, and in 
some cases three, reminders were sent to each pre-war member 
during the course of the year. A further card, announcing the 
publication of the two Journals for 1947, was sent in January, 1948. 

The roll for the end of 1947 consisted of 12 Honorary Mem- 
bers, Corresponding Members, and 392 Ordinary Members. 
129 of the latter are Life Members. Two prominent members 
of the Society, the Rev. Dr. W. G. Shellabear and Mr. C. G. 
Woolley, died during the yegr. Dr. Shellabear was President of 
the Society from 1914-1918, and was elected an Honorary Mem- 
ber in 1921. Mr. Woolley had contributed a number of papers 
to the Society's Journal, and the last issue, Vol. 20, pt 2, contained 
three papers by him, written shortly before his death. 

The following 100 memberships date from 1947:-- 


Abdul Aziz bin Zakaria. 

Corry, W. C. S., M.c.s. 

Abdul Latiph bin Haji Abdul Majid, Haji. 

Cowan, C . D , , M . A . 

Abdul Rahman bin Abdul Aziz, m.b.e., j.p. 

Cubitt, T. W. 

Abdul Wahab Rashid. 

Currid, Dr, P . G . 

Ahmad bin Mohammed Ibrahim. 

Dodsworth, Mrs M. 

Allen, E. F. 

Drake, A. J. 

Allen, J. A. G. 

Eber, J. F. St J. 

Angus, M., M.c.s. 

Edye, I . M , , m c s . 

Asst. Dir. of Education (Malay), F.M. 

Ekiund, The Revd Abel. 

Bainbridge, R. C. 

Elbury, E. T. F. 

Banks, E. 

Engelmann, K. 

Baughman, The Revd B, H. 

Evans, P. R. J. 

Bennett, W/Commander J. A. 

Falquier, G . A . 

Biles, H. F. 

Firth, Prof, Raymond. 

Broome, R. N , M.C., m.c s. 

Fitch, F. FI. 

Burton, W., m.a. 

Gabb, F. 

Butterfield, B . C . 

Ghani, Flashim. 

Coates, P. A., M.c.s. 

Girdler, A. H., o.b.e., m 

Collings, H. D., M.A. 

Godesen, A. E. W. 

Colton, A. G., M.c.s. 

Goh Keng Swee. 

Corbet, Dr A. S. 

GuUick, J. M., M.c.s. 



■IX/ 


Heal,: Mrs^ W. fe, 

Henderson, J. A., , 

Henry,' J. S. : " . 

Hertfield, S . J . 

Hess, P. O. 

Hoey, Major Robert. (U . S . A . ) 

Hunt, Mrs E. 

Hussain Baba. 

Indra Petra. 

Institute of Social Anthropology, Oxford 
Jack, Dr H. W., o.b.e. 

Jakeman, R. W., m.c.s. 

, Jennings, E. L. S. 

Jessamine, J. E. B. 

Kemp, A. S. H., m.c.s. 

Kesteven, G . L . 

Kuppusamy, V. D., f.r.g.s., f.r.s.a. 

Lim Bee Pin. 

Lini Kean Cliye. 

Lim, Richard K . C . 

Lim, S. K. 

Lock, M . 

Macdonell, H. 

Mahmud bin Mat, c.b.E. 

McGraw, E . 

MeiSsonier, The Revd Father Ph. 

Mitchell, W. S. 

Mohanied Kassim bin Dato Nika 
Haji Abdul Rashid, Dato. 

Morley, J. A. E.. m.c.s. 

Antmial General Meeting, The Annual General Meeting was 

held at the RafHes Museum on Friday, 
26 September. The president, Dr. Linehan, was in the chair. 
There were sixteen other members and one guest present. Dr. 
Linehan informed the meeting that he proposed to table a motion 
for the next General Meeting raising the subscription to $10, 
and the sum required for a Life Membership to $i 5 o. 

Journals, Two Journals were published during the year, dated 
June and December. They were both of a miscella- 
neous character, and in all included 36 papers by 23 different 
authors. A number of these papers had been written before the 
the outbreak of the Japanese w^r. The Society also issued the 
title-pages and lists of contents for Volumes 18 (1940), 19 (1941) 
and 20 (1947), which were distributed with the second part for 
the year. 

Finance. Subscriptions for the year amounted to $1,340. During 
this period the Society received a contribution of 
$4,5oo from the Government of the Malayan Union ($i, 5 oo for 
1946, and $3,000 for 1947), and $35o from the Government of 
Singapore. Printing, blocks and separates for Volume 20, pt 1, 
cost the Society $4,825, and for Volume 20, pt 2, $4,656.83: the 
title-pages and lists of contents for Volumes 18-20 came to 
$173.50, making a total expenditure on publications of $9,655.33. 


Morrell, R. 

Noone, R. O. D,, f.r a i. 

Oppenheim, Prof. A. 

PangHma Bukit Gan tang, Dato. 

Pereira, W.G. 

Raja Ayoub bin Raja Haji -Bot, M-C.s. 
Rea, Miss C. L. 

Rego, Prof, A. Da Silv.!, 

Rentse, Miss Birdie. 

Robertson, Mrs D. S. 

Salt, H. 

Sammy, P. 

SchoBeld, M . 

Scott, Mrs G, J. 

Shahmaruddin bin Haji Abdul raman, Dato. 
Shaw, H., M . C S . 

Sidney, R. 

Silcock, Prof. T. H, 

Singaram, K . 

Skeldon, J. 

Sundram, S. S. 

Syed Idrus. 

Texeira, The Revd Father M. 

Thom, R . C . 

Thomas, N. E, 

Tratman, Prof, E. K. 

Vaughan, R. F. 

Walker, G . S . , M . c s. 

William.s, E. C. 


Tlie bank balance at the close of 1946 was $2,624.42, and 
the petty cash in hand $31.35. At the close of 1947 the effective 
balance was $572.72, and the petty cash in hand $26.26. This 
shows a reduction of approximately $2,0 5 o in the Society’s credit 
balance. In actual fact the position is even more serious, in that 
some $2,5oo of the Society s income during the year will not be 
repeated in 1948. This is made up of $i, 5 oo given by the Govern- 
ment of the Malayan Union for 1946 (in addition to their re- 
curring contribution of $3,000 for 1947), and $1,000 of the 
$1,995.45 received from the sale of back numbers of fournals. 
Only $300 ~ $400 of the expenditure can be regarded as non- 
recurrent. Against this, the Government of the Colony of 
Singapore has agreed to increase its contribution for 1948 from 
$35 o for 1947 to $700, and the Governments of Sarawak and 
Brunei are contemplating making contributions of $i 5 o and $80 
respectively. In efect it would seem that the Society will have 
approximately $6,400 to spend on publications (against the 
$9,655.33 spent in 1947), if it is not to nxliice its credit balance 
still further. This would suggest that the year’s Journals should 
total about two-thirds of the size of those issued in 1947. 

The figure of $6,400 given above is arrived at as follows, 


Expected Income 

Subscriptions & Life Memberships . . $ 2,000 

Sale of Journals . . $ 900 

Contributions, Federation of Malaya . . 3,000 

Singapore . . . . 700 

Sarawak . . . . . . i 5 o 

Brunei .... . , 80 

Interest on Investments . . . . . . 835 

$ 7,665 


Expected Expenditure (Excluding Publishing) 

Salary for the Society’s Clerk . . . . $ 900 

Postage, Sundries, Bank Commission, etc. $ ■^2$ 

$ 1 , 22 $ 

Balance likely to he available for printing $ 6,400 


27:2:’48 


C. A. GIBSON-HILL, 

Ag Hon. Secretary. 
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List of Members for 1947. 


As far as possible this list has been corrected up to i March, yl space 

has been left where the present address of a member is not known. The Hon. 
Editor would be grateful for any information leading to the completion of this 
list, or the elimination of errors. 

The names of life members are marked %mth an asterisk^ and the date of 
their election. 

Patron. 

His Excellency the Right Honourable Malcolm MacDonald, P.C., 
Governor-General of Malaya. 

Honorary Members. 


Year of 
Election, 


1890. '''19 1 8 

1955 - 
193 5 - 

1930, "'1934 
1922. 

1900, '^I932 

1903. ’H927 

1940. 

1890. ’*■1912 

1916. 

192T. 

1904. 'H935 


Blagden, Dr. C. O., 40 Wychwood Avenue, Whitchurch Lane, 
Edgware, Middlesex, U.K. 

Bosch, Dr. F. D. K., Rubenslaan 54, Bilthoven, Holland. 

Coedes, Prof. Dr. George, Directeur de I’Ecole Francaise d’Extreme- 
Orient, Hanoi, Indo-China. 

Crosby, Sir Josiah, K.B.E., C.I.E., c/o Shanghai Banking Corpora- 
tion, 9 Gracechurch Street, London E.G. 3. 

Johore, H.H. The Sultan of, D.K , C.M.G., K.B.E., Johore 
Bahru, Johore, F . M . 

KIoss, C. Boden, c/o Royal Societies Club, <$3 Sc. James’ Street, 
London, S.W.i. (Council: 1904-08, 1923, 1927-28; Vice-Pres., 
1920-21, 1927; Hon. Sec. i923-2<5; Pres., 1930) . 

Maxwell, Sir W. G., K.B.E., C.M.G., Chindles, High Salvington, 
Worthing, Sussex, U.K. (Council: 1905, 1915; Vice-Pres., 191.1-12, 
191(3, 1918, 1920; Pres., 1919, 1922-23, 1925-26). 

Perak, H.H. The Sultan of, K.C.M.G., K.B.E , The Istana 
Negara, Bukit Chandan, Kuala Kangsar, Perak, F.M. 

Ridley, H.N., C.M.G.,F.R.S ,7 Cumberland Road, Kew Gardens, 
Surrey, U.K. (Council; 1890-94, 1896-1911; Hon. Sec , 1890-93, 
1896-191 i) . 

Sarawak, H.H. The Rajah of, G.C.M.G. 

Van Ronkel, Dr. P. H. Zoeterwoudsche Singel 41, Leiden, Idolland. 

Winstedt, Sir Richard, K.B E , C.M.G., D Litt., F.B.A., 10 Ross 
Court, Putney Heath, S.W.ij, U.K. (Vice-Pres.; 19 14-15, 
1920-21, 1923-25, 1928, Pres.: 1927, 1929, 1933-35) • 


Corresponding Members* 

1935. Hamilton, A, W., c/o Union Bank, Perth, West Australia. 

1920. Laidiaw, Dr. F. p., M.A., Eastfield, Uffculme, Devon, U.K. 

1920* Merrii, Dr. E. D., Gray Herbarium, Cambridge, Mass., U.S.A. 



1940 - 

«’i 92 r. 

1947. 

1947. 

1936. 

1947‘ 

I953‘ 

^^ 1926 , 

1947. 

1947. 

194C). 

1936- 

194 ( 5 . 

‘‘'1909. 

*'1919. 
193 5 * 

1947 * 

1926. 

^ 939 - 

1947. 

1947. 

193 ( 5 . 

1938. 

1947. 

1934. 

1946. 

1926, 
'*'■ 1908. 


Ordinary Members, 

Abbas bin Haji Ali, c/o Malay College, Kuala Kangsar, Perak, F .M . 

Abdul Aziz, the Mon Engku Y. M., E).K., C.M.G , j chore Balirii, 

Johore, F.M. (Vice-Pres.: 1933-54, 1955, 1941-42, 1946-47). 

Abdul Aziz bin Zakaria, Ratfles College Hostel, ilafiles College, 
Singapore. 

Abdul Latiph bin Haji Abdul Majid, Haji. jalan Peaglialan Chepa, 
Kota Bharu, Kelantan, F.M. 

Abdul Malek bin Mohamed Yusuf, M.C.S , The Hon., Mentrl 
Besar, Seremban, Negri Sembilan, F.M. 

Abdul Rahman bin Abdul Aziz, M.B.E., J.P., 48 Hindoo Road, 
Singapore. 

''‘‘1947 Abdul Rahman bin Mat, c/o District Office Kuala Lipis, Pahang, 
F.M. 

Abdul Rahman bin Yassin, The Flon. Dato, 5 Jalan Chat, Johore 
Bahru, Johore, F.AI. 

Abdul Wahab bin Abdul Aziz, The Flon, Haji, Dato Panglima Bukit 
Gantang, Mentri Besar, Ipoh, Perak, F.M. 

Abdul Wahab Rashid, 17 Bussorah Street, Singapore. 

Abdullah bin Ibrahim, M.C.S., Assistant District Officer, Tanjong 
Malim, Perak, F.M. 

Abdullah bin Muhammad Ali, Supreme Court, Raub, Pahang, F.M, 

Abu Bakar bin Pawanchee, Raffles Museum, Singapore. 

Adams, Sir T. S., C.M.G., c/o United Universities Club, Sulfolk 
Street, London U.K. 

Adclborg, F., 40 Artillengatan, Stockholm, Sweden. 

Ahmad bin Haji Tahir, Asst, Comm. Police, Batu Pahat, Johore, 
F.M. 

Ahmad bin Mohamed Ibrahim, 20 Malacca Street, Singapore. 

Ahmad bin Osman, M.C.S. , State Secretary, Secretariat, Ipoh, 
.Perak, F.M. 

Akers, R. L. Irrigation Department, Seremban, Negri Sembilan, 
F.M. , . 

Allen, E. F, Department of Agriculture, Tciuk Anson, Perak, F.M. 

Allen, J. A. G., Selbourne Estate, Padang Tungku, Pahang, F M. 

Anderson, W. Graeme, Kota Bahru, Kelantan, F.M. 

Anderson School, Ipoh, Perak, F.M. 

Angus, M., M.C.S., District Office, Kuala Pilah, Negri Sembilan, 
F.M. 

Archer, The Revd. R. L., Ph.D.. Methodist Mission, Singapore. 

Archey, Dr. G., Auckland Institute and Museum, P.O. Box 27, 
Newmarket, Auckland, New Zealand. 

Ariffi , Dr . K . M . , 12 Beach Street, Penang, F.M. 

Ayre, C. F. C., c/o Lloyds Bank, 6 Pall Mall, London , 

U.K. (Hon, Treas., 1910-11). 

Azman bin Abdul Hamid, Jdagistrate*s Court, Batu Pahat, Johore, 


1938. 


MV 


’^1919. Bailey, A. E. , “Keeclia”,- Park Road, Leamington Spa, U.K. 

'■‘1926. Bailey, John, C.M G., 197 Latymer Court, W 6, U K. 

1926. Bain, V. L., Forest Office, Ipoh, Perak, F.M.' 

1947. Bainbridge, R.. C., Mansfield & Co. Ltd., Singapore. 

*=‘1912. Baker, Capt. A. C., M.C , (Council: 1928; Vice-Pres: 1931). 

1935. Bangs, T. W. T., Kuala Pergau Estate, Ulu Kelantan, Kelantan, 

F,M. 
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*•‘•1899* 

193 ^. 

1937. 

1947. 

1925- 
1947 • 

’’■1910. 

’^ 912 . 

1947. 

1931 - 


Banks, E , Fisheries Adviser, Kuching, Sarawak. 

Banks, J . E , Ambridge, Penn,, U . S . A . 

Barrett, E. C. G., M.C.S., c/o M-E O., Kuala Lumpur, 
Selangor, F.M. 

Barton, J. E , c/o The Shell Co., Shell House, Singapore. 
Baughman, The Revd. B. H., Methodist Mission, Singapore 
Bee, R. J., Public Works Dept., Teluk Anson, Perak, F.M. 

Bennett, W/Commander J. A , Officers Mess, R.A.F. Post Office, 
Seletar, Singapore. 

Berkelej^ Capt. H., I.S.O.. Clink Gate Farm, Droitwich, U.K. 

Bicknell, J. W., Bykenhulle, Hopewell Junction, Duchess County, 
New York, U.S.A. 

Biles, H. F., Welfare Department, Kuantan, Pahang, F M, , 

Birse, The Hon’ble Mr A. L , M C S , British Adviser, Selangor, 
F.M. 


’M908. 

»M 923 . 

1921. *'*1947 
1925, 

**' 192 ( 5 . 

*^919- 

1921. 

M919. 

1946. 

1913. 'H937 

193 ^ 5 - 

T947- 

*'1913. 

1932. 

’’^1926. 

X947- 

1947. 


Bishop, Major C. F , 

Black, the Hon. Mr J. G., M.C.S , The Residency, Kuala 
Trengganu, Trengganu, F.M. 

Blasdell, The Revd. R. A , Methodist Mission, Malacca, F.M. 

Blythe, The Hon, Mr W, L., M.C.S , Chinese Secretariat, Kuala 
Lumpur, F.M. 

Boswell, A. B. S , Forest Dept., Taiping, Perak, F.M. 

Bourne, F. G., "'Little Dawbourne”, St. Michaels, Tenterden, 
Kent, U.K. 

Boyd, R., C.M G , M.C.S , Co-operative Dept., Kuala Lumpur, 
Selangor, F.M. 

Boyd, W. R , Aram, Hollywood, Co. Down, U.K 

Boyd-Walker, J. W., M.C.S , 

Braddell, Dato R. St J., S.P.M J , M.A., Braddell Bros., P.O. Box 
loor, Singapoi’e. (Council: 193(5-37; Vice-Prcs. 1938-42, 1946-47). 

Braine, Dr. G. I. H., Chief Medical Olficer, Kota Bahru, 
Kelantan, F.M. 

Broome, R. N., M.C, M.C.S, Secretariat, Scremban, Negri 
Sembilan, F .M. 

Bryan, J. M , Borneo Co. Ltd , 28 Fenchurch Street, London, U.K. 

Bryson, H.P,, M.C.S. 

Burton, W., i Court Lane Gardens. Dulwich, U K. 

Burton, W , M . A Government English School, Batu Pahat, 
Johore, F.M. 

Butterfield, B. C , Abaco (Selangor) Rubber Limited, Abaco Estate, 
Semenyih, Selangor, F M. 


'■'^ 1921 . 

-M9I3 

1926. 

1925. 
'•1921. 

i946‘ 

'''1924. 

'^913. 

1926. 

’^1911. 

1947. 

’'■1920. 

1947. 
1947. 
19 26. 

193 ^* 

1947. 

1947. 

’^1923. 

1947. 

1947. 

'*■ 1 9 2 1 . 
1947. 

1923. 

’*'1910. 

’'1927. 

19 ^ 3 * 

’^1926. 

1922. 

1930* 

’^1921, 


B-utterficla, H M , Kedak Peak, Excelsior Road, Parkstone, Dorset ' 
U.K.. . ’ 

. Caldecott. Sir A , K C.M.G., C B.E', Pier Point, Itchenor, 
Chichester, U K (Vicc-Pres: 1931-32, 1934-35). 

Cardon, The Revd Father R., Bishop’s House, 31 Victoria Street. 
Singapore. (Council: 1954-37, 1946-47; Vice-Pres, 1938-42). 

'‘1937 Carey, HR, c/o Malay College, Kuala Kangsar, Perak, FM. 

Cavendish. A., 3 Cecil Court, Hollywood Road, London, S W 10 
U.'K. 

Chan Peng Yin, 18-F Battery Road, P.O Box 533, Singapore 

Cheeseman, The Hon. Mr. H. R., C.M.G., Director of Education, 
Kuala Lumpur, F M. 

Choo Kia Peng, C B E., Ampang Road, Kuala Lumpur, F M 

Clarke, G. C , The Asiatic Petroleum Go. Ltd., St Helen’s Court, 
Great St Helen’s, London, E C 3, U.K. 

Clayton, T. \V., 

Ccatfis, P. A , ht.C.S. , Financial Secretary’s Oftice, Federal Secre- 
tariat, Kuala Lumpur, Selangor, F M . 

❖ 

Collenette, C. L., 107 Church Road, Richmond, U.K. (Council: 
1922}. 

Coilings, FI . D . , M . A , Raffles Museum, Singapore. 

Colton, A. G.. M.C.S , c/o Chartered Bank, Singapore. 

'‘*1941 Coope, A. £., M.C.S., 219 Percy Road, Whitton, Twickcnh.im, 
Middlesex, UK. 

Cooper, E . C . , Guthrie & Co. Ltd., Singapore. 

Corbet, Dr. A. S , British Museum (Natural Flistory), Cromwell 
Road, London, S.W. 7- U.K. 

Corry, W. C, S' , M.C.S , Mal-ayan Establishment Office, Kuala 
Lumpur, Selangor, F M. 

Cow'gill, J. V., 21 Brunswick Drive, Harrogate, Yorkshire, U K. 

Cowan, C. D , M A , Raffles College, Singapore. 

Cubitt, T. W., Drainage & Irrigation Dept , Kuala Lumpur, 
Selangor, F .M . - 

Cullen, W. G , Bartolome Mitre 559, Buenos Aires, South America. 

Currid, Dr. P. G., State Medical & Health Officer, Raub, Penang, 

■ F M. ■ 

Curtis, the Flon. Mr R. J. F , M.C S British Adviser, Kota 
Bahru, Kelantan, F M. 

Daly, M.D., Cleve Hill, Cork, Irish Free State. 

Dawson, C. W , G.M.G., M.C.S , Chief Secretary, Sarawak. 

Day, The Hon. Mr. E. V. G , M.C.S , The Residency, Alor 
Star, Kedah, F.M. 

Del Tufo, M. V , M.C.S » Secretariat. Kuala Lumpur, F M. 

Denny, A , Sungei Pelek Estate, Sepang, Selangor, F M. 

De Vos, A E E , 523 Tulai Road, Taiping, Perak, F M. 

Dickson, The Rev. P. i.. The Chantry, Tuxford. near Newark, 
Nottinghamshire, U.K. 
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1947. 
1922. 
1922. 

* 1927. 
1947. 

’='1947. 

1947. 

1947. 

1929. 

1946. 

1947. 

1932, 
1924. 

1947. 

1919. 

1947. 

1909. 

.1946. 
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1946. 
’'1919. 

1947. 


Dodsworth, Mrs M., j Fort Canning Road, Methodist Mission 
Singapore. 

Dolman, H. C., Forest Office, Kuala Lipis, Pahang, F.M. 

Doscas, A. E. Colman, Department of Agriculture, Johore Bahru, 
Johore, F.M. 

Douglas, Dato F. W., Kampong Jawa, Klang, Selangor, F.M. 

Drake, A. J., c/o Presgrave & Mathews, Penang, F.M. 

Dussek, O. T., c/o Malaya Flouse, Trafalgar Square, London, S.W.i. 
(Vice-Pres.: 1935). 

Earle, L. R. F., Governor-Generars Office, Cathay Buiding, Singapore. 

Easaw, Dr. T, C., Health Office, Johore Bahru, Johore, F.M, 

Ebden, W. S., M.C.S, c/o Malaya Flouse, Trafalgar Square, 
London, S.W.i. 

Eber,.J. F. St J., c/o Eber & Koek, 4a Raffles Place, Singapore, 

Eckhardt, H. G., Kuala Kangsar, Perak, F.M. 

’M947. Edgar, A. T.,M.B.E.,c/oS. B. Palmer, Anglo-Oriental Building, 
Kuala Lumpur, F.M. 

Education Department, Alor Star, Kedah, F.M. 

Education (Malay). Ass. Director of., Dept, of Education, Kuala 
Lumpur, Selangor, F.M. 

Edye, I. M., M.C.S. , The Residency, Kuala Trengganu, 
Trengganu, F.M. 

Eklund, the Revd Abel, i Wesley Road, Kuala Lumpur, F.M. 

Elbury, F. T. G., P.W.D., Singapore. 

'M939 Elder, Dr. E. A., British Dispensary, Singapore. 

Eldridge, C. H., Hongkong Shanghai Bank, Kuala Lumpur, F.M. 

Engelmann, K., Malayan Wire Mesh & Fencing Co. Ltd , Mercantile 
Building, Singapore. 

English School Union, The. Muar Johore, F M. 

'M940 Evans, I. H. N., District Office, Kota Belud, via Jesselton, British 
North Borneo. (Vice-Pres.: i926--3o). 

Evans, P. R. J., Harrison & Crosfield (M) Ltd., Kuala Lumpur, 
Selangor, F.M. 

Fairmaid, G. H., Pahang Consolidated Co. Ltd., Sungei Lenibing, 
Pahang, F .M. 

Falquier, G. A., Swiss Consulate, Singapore. 

Fan-er, R. J., C.M.GV, St John’s Island, Singapore. (Councih 
1925-27). ,, 

Federation of Malaya, Secretariat Library of the, Kuala Lumpur, 
F.M. 

Ferguson-Davie, The Revd. C. J., Fort Hare University, Alice, 
Cape Province, South Africa. (Council: 1912-13). 

Fergu.son, D. S , Drainage & Irrigation Dept., Ipoh, Perak, F.M. 

Fiennes, David, Mansfield & Co. Ltd , Singapore. 

Finnic, W., 73 Forest Road, Aberdeen, U K. 

Firth, Prof. Raymond, London School of Economic & Political 
Science. Houghton Street, Aldwych W.C.i. U.K, 
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1920. 

'■■■ 1926^. 
1947. 
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1923. 

1947. 

**1922. 

1947. 

1947. 

1920. 

1931. 

1946. 

1947. 
1946. 

’=•1923. 

1924. 

1946. 

1933- 

1937. 

=^1926. 


Fitch, F. H., Kuantan, Fahang, F.M. 

Flower^ Major S. S., Old House, Park Road, Tring, Hertfwrdsh.ire, 
U . K . 

Foenander, E. C., Forest Dept., Bentong, Pahang, F M. 

Forest Botanist, Forest Research Institute, Dehra Dun. U. P , 
India , 

Forestry, Director of., Kepong, Selangor, F.AI, 

Forsyth, C. R., M.C.S., Assistant Commissioner, Muar, loliore, 
F.M. 

Foxworthy, Dr. F. W., Arlington Avenue, Bekerley, California, 
U.S.A., (Council: 1923, 1926-27). 

Francois, The Very Revd. Father Church of St Michael, 

Ipoh, Perak, F.M. 

Freeman, D., 96 Priory Road, Test Hampstead, London, X W 6 

U.K. 

Gabb, F., 28 Malcolm Road, Singapore, (or c/o Radio Malaya) , 

Gallagher, W. J., 72 Courtheld Gardens, London, S.T.t, U.K, 

Gardiner, E. A., State Engineer, P.T. D., Ipoh, Perak, F.M. 

Geale, Dr. W. J., Grove House, Clare, Sudbury, Suffolk, L'.K. 

George, J . R. . 

Ghani, Hashini. 6th Police Court, Singapore. 

‘"1947 Gibson-Hill, C. A., M.A., F.Z.S., Raffles Museum, Singapore, 
(Ag Hon. Sec. & Treas.: June-December, 1947). 

Gilmour, A., M.C.S., Secretary for Economy Affairs, Fullerton 
Building, Singapore. 

Girder, A. H., O.B.E., M.C.S., Kluang, Johore, F.M. 

Glass, Dr. G. S., c/o Glyn Mills & Co., Whitehall, London, 
S.W.i, U.K. 

Godesen, A. E. W., The East Asiatic Company Ltd., P.O. Box 145, 
Penang, F.M. 

Goh Keng Swee, 15 Lincoln Road, Sing^ore. 

’M940 Gordon-Hall, The Hon. Mr W. A., M.C.S., British Adviser, 
Seremban, Negri Sembilan, F.M. 

Gregory, C. P., Kerilla Estate, Kelantan, F.M. 

Grehan, D. W., M.A., B.A.I., (Dublin) A.M.I.C.E., Ex. 
Engr. P.W.D., Penang, F.M. 

Gulllck. J. M., M.C.S., The Secretariat, Seremban, Negri 
Sembilan, F.M. 

Gunaratinam, Mrs. A., 449 Guillimard Road, Sian Lini Park, 
Singapore. 

Hacker, Dr. H. P., Long Acre, Downe, Kent, U.K. 

Hamzah bin Abdullah, The Hon, Dato, Selangor Secretariat, Kuala 
Lumpur, Selangor, F.M. 

Han Wai Toon, 1003 Upper Thomson Road, Singapore. 

Hannay, FI. C., Mercantile Bank Building, Ipoh, Perak, F.M. 

Harrison, B., M.A., Raffles College, Singapore. (Council: 1938*39; 
Hon. Treas.: 1941-42). 

Hastings, W. G. W., 56 Klyne Street, Kuala Lumpur, F.M. 
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’•'1926. 

1947. 

1923. 

1947. 

1926. . 

1947. 

1939 * 
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1947. 
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1947. 

’*'1918. 

^'1913. 

’'"1919- 

’'■1921. 

1926. 


Haynes, A. S., C.M.G., Brooklands, ii Warwick New Road 
Leamington Spa, Warwickshire, U.K, 

Headly, D., M.C.S , District Officer, Kuala Selangor, Selangor, 
F.M. 

Heal, Mrs W. E., c/o M.E.O., Kuala Lumpur, F.M. 

Henderson, J. A., c/o P.W.D , Segamat, Johore, F.M. 

Flendcrscn, M. R., Botanic Gardens, Singapore. (Council: 1928; 
Hon. Treas.; 1928-34; Hon. Sec.: 1946) . 

Henry, J. S, , High School, Klang, Selangor, F.M. 

Hess, P. O., Food Control Dept , , Kuala Trengganu, Trengganu, 
F.M. 

Hicks, E.. C. , Education Office, Ipoh, Perak, F.M. 

Hill, A. H., Education Office, Trengganu, F.M. 

Hodgson, D . H . , Forest Dept . , Seremban, Negri Sembilan, F.M. 

Hoey, Major Robert, American Consulate General, Union Building, 
Singapore . 

Holttum, R. E., M. A., Botanic Gardens, Singapore. (Council: 
i933» 1935) 1940-42, 1946-47; Hon. Treas . ; 1923-26, 1928; 
Yice-Pres. 1929, 1956-37). 

Hone, Sir Ralph, K.G., "Kashmir” 14 Dalvey Road, Singapore. 
Hooykaas, Prof. Dr. C., Wilhelminalaan 55, Batavia-C., Java. 
Hough, Prof. G. G., M.A., Raffles College, Singapoore. 

Hsu Yun-tsiao, Post Office Box 709, Singapore. (Council 1946-47). 
Humphrey, A. H. P. , M.C.S. 

Hunt, Mrs W. E., "Moycraig”, Penang Hill, Penang, F.M. 

Hussain Baba, Police Headquarters, Kangar, Perlis, F.M. 

Ibrahim School, Sungei Patani, Kedah, F.M. 

Ince, H. M., Kencot Lodge, Nr. Lechlade, Gloucestershire, U.K. 
Indra Petra, Tengku. 

Idris bin Ibrahim, Dato Wan., Johore Bahru, Johore, F.M. 

Institute of Social Anthropology, i Jowett Walk, Oxford, U K. 
Irving, Mrs G. C., 8 The Avenue, Beckenham, Kent, U.K. 

Jack, Dr H. W., O.B.E., 71 Floiland Road, Singapore. 

Jackman, C.W., B.A., Education Department, Nairobi, Kenya. 
Jakeman, R. W., M.C.S., Colonial Secretariat, Singapore. 

Jamuh, George, Mukah, Sarawak. 

Jennings, E. L. S., Editor, Singapore Free Press, Cecil Street, 
Singapore.’ 

Jermyn, L. A, 71 Carter Avenue, Exmouth, Devon, U.K. 

Jessamine, J. E. B., Batu Pahat Rubber Co. Ltd , Batu Pahat, 
Johore, .F.M. . 

Jones, E, P. 

Jones, S. W., C.M.G., M C S , 6 Boscombe Cliff Road, Bourne- 
mouth, U.K. (Council: 1935; Vice-Pres: 1957; Pres: 1939-42). 
Jordan, The Revd. A. B , c/o M. I. A. London, U K. 
Kay-Mouat, Prof. J., R. 

Keith, The Hon. Mr H. G., Forest Dept , Sandakan, British 
North Borneo. 
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■'■’-1920. 
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'‘■1910. 

1939 * 

1935 - 

1929. 

1946. 


Keiiie, J., Dunbar Estate, Neram Tunggal P.O., Cliegar 

Pahang, F.M. ’ 

Kemp, A. S. H., Segamat, Johore, F.M. 

Ker, W. P. W., c/o Paterson Simons & Co. Ltd,, London idoire 
Crutclied Friars, London, E.C.3, U.K. ' * 

Kerr, Dr. A., c/o Mrs Palliser, Street House, Hayes, Kent, xj ^ 

Kesteven, G, L., 29 Fort Koad, Katong Singapore. Adviser on 
Fisheries, Special Commissioner’s Oifice. 

Khoo Sian Ewe, 380 Biirmah Road, Penang, F.M. 

King George V School, Seremban, Negri Sembilan, F . M . 

Kuppusamy, V. D., F.R.G.S., F.R.S.A., Anglo-Chinese Scho-i! 
Kampar, Perak, F.M. 

Lease, F. E , The Shanty, Chislehurst Hill, Chislehurst, Kent, U 
Lee, L. G., Ladang Geddes, Bahau, Negri Sembilan, F.M, 

Leggate, J., “Troggett’s” Wallis Wood, Ockley, Surrey, UK, 
Leicester, Dr. W. S. , Sungei Lembing, Pahang, F.M. 
le Mare, D. W., Director of Fisheries F.M., Penang, F.M. 

Leonard, R. W. F., c/o Mansfield & Co. Ltd , Ocean Building, 
Singapore. 

"'1947 Lewis, G. E. D., Education Dept. F.M. 

Lewis, L. I , Education Office, Seremban, Negri Sembilan, F.M. 
Leyne, E. G., Sungei Purun Estate, Seminyih, Selangor, F.M, 

Lim Bee Pin, Government High School, Klang, Selangor, F,M. 
Lim, C. O., 33 China Street Gauth, Penang, F.M. 

Lim Kean Chye, 15 Chancery Lane, Singapore. 

Lim, Richard K. C., 53 & 57’ Flill Street, Singapore. 

Lim, S. K., Ho Hong Building, 65 Chulia Street, Singapore. 

Linehan, The Hon. Dr. W., C.M G , M.A , D Litt,. M.C S.V 
The Secretariat, Kuala Lumpur, Selangor, F M. (Vice-Pres; 
1933-35; Council: 1941-42; Pres: 1946-47). 

Lock, M . , Kuala Sidim Estate, Kuala Ketil, Kedah, F M . 
Luckham, H. A. L., M.C.S , D.O. Kinta, Batu Gajah, Perak, 
F.M. 

Lyle, C. W., M.C.S , Labour Department, Secretariat, Kuala 
Lumpur, F.M. 

Lyons, Revd E. S., 1089, Wash, 35th Street, Los Angeles, Gali- 
fornia, ■ U . S . A. ' ■ 

MacBryan, G. T. M., No. 1 Woodstock House, ii High Street, 
Marylebone, London, U.K. 

MacDonald, P. J. D., Laan Cornelius, 7 Batavia Centrum, Java, 
N.E I. 

Macdonell, H ; c/o Mercantile Bank, Singapore. 

MacFady^en, E., c/o Sports Club, London, U Iv- 
MacLean, Mrs D. L , c/o Chartered Bank, Kuala Lumpur, F M. 
MacTier, R S , c/o The Glen Line Ltd , 20 Billiter Street, 
London, E C .,3 . , U.K. 

Mace, N , Flat 7, 12 Marne Street, South Yarra S E.i. Victoria, 
Australia. 

Madoc. G. C.,c/oH. B. M. Ministry. Bangkok, Siam. 
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1947 - 

192Z* 
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1921. 

1946. 

1946. 

192^. 

’^1920. 


Mahmud bln Mat, C B.E , The Hon. Dato, Xfcntri Besar, Kuala 
Lipis, Pahang, F.M. 

Malacca Historical Society, Malacca, F.M. 

XIalay College, Kuala Kangsar, Perak, F.M. 

Mallal, Bashir A., 20 Xlalaeca Street, Singapore. (Council: 1946-47). 
Maniam, K. S , 79 Java Street, Kuala Lumpur, F.Al. 

Mann, W. E , c/o Dr. A. C. Hartman, Anna’s Floeve. Ommen, 
Holland . 

Martin, J. M., 25 Pelham Place, London, S.W. 7., U.K. 

Xfartin, W. M. S, 

X-lathias, T. J., XI.C.S , c/o Secretariat, Kuala Lumpur, F.Xf. 
May, Percy "W , 6 Queen Anne's Garden, Bedford Park. London, 
W.4, U.K. 

McDonald, E. M., Income Tax Office, Kuala Lumpur, Selangor, 
Selangor, F M . 

McGraw, E., Xlethodist Xlission, Sibu, Sarawak. 
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PREFACE 

The text of these laws is derived from 

(1) MS. A, Maxwell bequest MS. 17 in the Library of the 
Eoyal Asiatic Society, London, 

(2) MS. B, Maxwell bequest MS. 20 in the same Library. 

MS. A was copied in 1296 A.H. = 18T9 A.D. from a 
belonging to Bendahara (afterwards) Sultan Idris ibm Eaja 
Iskandar for Sir William Maxwelll when lie was Assistant Resident, 
Lariit, Perak. The Sultan Idris MS. itself wavS a recent copy, 
made in 1234 A.H. (= 1819 A.D.) by Naiiia Ahmad, Lebai, bin 
Nakhoda Muhamniad Husain ; the copyist bore the title of Fakih 
Si-Kaja Mantri, and was born in Malacca of a Pulieat family. 

MS. B was copied in 1300 A.H. (1884 A.D.) for Mr. Leech,. 
Ctlerk to the Eesident of Perak, by Luakang l)in Muhammad Rashid 
of Ivampong Kota Lama from hnvs dated 1248 ii.H. = 1832 A.D.)^ 
that belonged to the Dato^ Sri Adika Eaja. 

The main differences between the two MSS. are given in 
Kotes on the Text. 

The first twenty-three sections, with their customary and Hindu 
colouring, are (§23) dated 25th September 1595 and were (-ompiled 
during the reign of Sultan ‘Ahd al-Ghafur Miihaiyii'd-din Shah, 
who ruled Pahang from 1592 until 1614 A.D, They must go back 
to the early days of Islam in that State, seeing that according to 
an account written by Fei Hsin in 1436 A.D. its people were thmj 
practising Tantrie sacrifices and offering human blood to wooden 
images. The little that is known of Sultan "Abd al-Ghafur has 
been recorded elsewhere (History of Pahang: W. Linehan, pp. 29- 
34, J.E.A.S.M.R. XIV, pt. ii, 1936). 


"2 John E. Kempe and E. 0. Wiiistedt 

The next part of the two MSS. riins from § 24 to § (>8 iijchn 
.give. §§ 24 to 66 are almost entirely a translation of Muslim 
^ShaMte law. . 

What we have called § 6T is omitted l)y us, being 
20-27 of the Undang-Ondatig Melaka (van lloiiktd’s Ilisalat 
Hoekoeni Kanoen-, Leiden, 1919; pp. 42-47) a coineidtuu'e that 
proves a common archetype. It may l)e remarkt'd, that tliough 
this passage in MS. B iwS l)roken and altered in oiahn* and timugh 
in both MSS. there are corrupt words and sentences, tliey pro\dde 
material for the amendment of the Malacca text. 

Ill MS. A the sections (omitted as § 67) may l)e summarized 
as follows:— 

(a) If cattle or goats trespass on cultivated lain] })y night, 
the^y must be impounded: if they are killed, comj)ensa- 
tioii must be paid. If a beast is killed i'or trespass by 
day, twice its value has to lie paid. 

(b) The finder of a lost article pays doulile its value, unless 
he reports to the elders. If lie reports, Ills reward is 
10 per cent (sa-puloh esa), 

(c) The penalty for rape is death, unless the girFs relatives 
consent to her marriage, when a double dowry has to be 
paid. If the man will not marry, he is beaten and 
rebuked. If he is killed, his relatives may not retaliate. 

{d) If a ]:)erson seizes (ra mpas) even 1 pit is, the owner may 
kill Irim. 

{e) If a gamester quarrel over a stake and eomjdain to a 
judge, the stake is confiscated, and if lie resist, he may 
be slain. Only over chess or jogar is a complaint proper. 

* *(f) Only a debtor has to work off his debt, not his family. 

If a debtor die, his family is responsii)le for only one 
third of his debts. The wdfe is free and may not be 
molested. 

•(g) If a man has sold a slave and meets him, he may redeem 
him for the purchase price, 

t{h) Ilis master must pay 40 — to redeem a slave wdio lias 
absconded to another country. 

(i) A free man who takes a rajahs slave, himself becomes the 
rajahs slave. If a slave takes a raja’s slave, he receives 
100 strokes. 
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(i) The man who kills his slave, by divine law should be 
executed, by raja's law he has to pay d taMl 1 paha. 

(k) The man who hits a. royal slave is executed or piinished 
fittingly. 

— ^^These laws were written by order of Suitari 
Muzaffar, son of Mahmud, last Sultan of Malacca."'' 

(l) If a ruier"s slave is stolen, the fine is 14 times his value :: 
if a raja"s, 7 times; if a maniri’s, 5 times: if a si da-si 

3 times ; if a commoner’s double his value. 

(m) Any one who catches a fugitive slave and fails to exhibit 
him for 3 days on the pier, is guilty of crime. 

The difierentiatioii in penalties for ofiences against tlie slaves 
of rulers, rajas and chiefs antedates the Malay conversion to Islam.. 

Similarly in the sections that follow (§ §68-92), while many 
of the provisions are Muslim, the death penalty for helping a thief, 
harl:)Ouring a slave and using yellow cloth, and ordeal l)y diving 
are all unknown to Islamic law. 

All article on Old Malay Legal Digests and Malay Oustoniary 
Law appeared in the Journal of the Eoyal Asiatic Society of Great 
Britain and Ireland ( Pts 1 & 2, 1945) and a chapter on Malay Law 
in 21ie Malays (Kelly & Walsh, 194f), both by E. 0. Winstedt. 

We are indebted to Professor A. S. Tritton, M.A., I). Lift, for 
help over quotations from Arabic, and to Enehe’ Zqinal-filbidin bin 
Ahmad for several suggested emendations. 

Outline of the Text 

•i* -hindicaie doiihlful passages in translation J* lexis. 

This is a tract to guide rulers and viziers in Pahang, Perak 
and J chore, dating from the time of that great ruler Sultan 
‘Abd al-Ghafur. 

(1) Eulers appoint Eegents {manghithumi) and Ministers 
to control justice and government; Treasurers to control State 
monies, make lists of slaves, calculate revenue and control all 
matters inside the palace; Temenggongs to have. charge of forts 
and moats, of criminals, of markets, roads, towns, weights and 
measures, of the night watch; Heralds to carry into effect royal 
orders; Masters of Muster to keep a census of warriors; Captains 
to adorn and guard the country ; Port Officers to control foreigners 
and shipping. Like a gardener, a Euler arranges and discards. 

i.9AS’] Boyal Asiatic Society, 


4 


Jolm E. Ee^iipe and Ev 0. Win 

Men learned in the law and Ministers must he loyal first to 
Allah and then to the Iving, just, patient, impari.ial, ready to risk 
life and liinb for their lord, be courteous to all aiul daily |)res(uit 
in the royal hall of audience. 

■ The Treasurer must be honest, tliligeiit, a liable to royal ser- 
vants, produce whatever the ruler wants if it is in the vouiitry : bt* 
considerate to female slaves; employ his wife in tlie palao<^ as if' 
:she were a royal servant; inspect the royal food and strive to iill 
the royal treasiir}?'. 

'The T'emenggong will have a body-guard, keep oyes and oars 
'Open, daily examine prisons and prisoners, be Linjairrial, locfk for 
trusty followers, be indifferent to blame and tako oonnsei with his 
colleagues. 

Captains must be generous, guard their families, (‘()lh‘<'t wea- 
pons and be expert at military exercises. 

Port Officers will consult the Treasurer on inattcu’s of roveniuc 
report ill-treatment of foreigners who bring trade to nder and 
•chiefs; collect foreign news, examine ship])ing and assist foreign 
traders. 

Subjects must be stout-hearted, report all wrong to their ruler, 
even at the risk of incurring anger and without desire for |)raise, 
.and they must keep the rulerks secrets. This world is 
■of no worth or it would not he given to infidels. Ye are like men 
that dive into the sea for pearls, who have Icen given nose and 
.mouth that they may breathe. As said Yaflth the son of tho. 
Prophet Noh, Had not Adam’s ])ody beeii opaque, all hidd<ai light 
would have been revealed to him, and but for his passions all cur- 
tains would have been opened to him, and but for the slamku’s of 
■this world and its people, all truth would have beeti shown. Be 
mot heedless of this world and the hereafter. Eor death, is a drink 
that all must drink, a conveyance all must mount. As the potd: 
;says, the chessmen confuse the players and know that death will 
‘Overtake them. 'The wise consider the everlasting, resist Satan, 
:and knowing that they will soon remove from this world prepar(? 
for the journey. Gifts that command not loyalty, diiigeiuc without 
■effect, enquiry without any secret to unravel, learning without 
patience, a ruler without subjects, instructions to those that bear 
mot, are bootless. 

1. Yellow curtains, cushion-covers, house-furnishingB and 
garments, gold on napkins, gold tassels {putar-piiiar) and fringes 
are privileges of royalty. Their use by others is punisliod l)y conhs- 
cation or execution, unless their manufacture has l.)een authorized. 
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But gold on curtain {teling a tahir) md embroidery is per- 

niitted, 

2. Abandoned, rice-fields may be borrowed or rented and 
returned at tlie pro|}rietor^s request. If he wants the crops (fca/), 
it is as if they were bought from their owner. 

One opinion is that no one may be prevented from eultivatiiig 
■an abandoned rice-field, unless it is being kept for some productive 
])urpose or is near the owmer’s orchard. 

3. Cultivators must make fences and ditches. If a buffalo 
or ox enters a fenced enclosure by night and is stabbed, half the 
value of the beast has to be paid; but a sounder opinion holds that 
the beastbs owner must pay full compensation for damage to culti- 
vation. 

If a buffalo enters an unfeiiced enclosure by night and is 
,stabl)ed, the cultivator has to pay its full value and the owner of 
the beast pays nothing (for the damage to the crops) ; if the entry 
is f)y day and tlie beast is stabbed, twice its value has to be paid, 
though if the animal is notoriously vicious, only half its value has 
to be paid and its owner must pay for damage to cultivation. 

4. A trespasser on house property by night may be killed. 
A received opinion is that the trespasser should be captured and 
that full compensation must be paid for killing him, though a 
better opinion allows compensation of only half his value. If the 
trespasser runs away, lie may be chased ; but if he becomes invisible 
in the dark, the chase must be continued by others. 

If a property is unfeneed, the law is different. One must see 
if tlie trepasser is male or female, bond or free, and do not omit to 
^enquire whether he is drunk or sober. He must be captured if 
possible and not killed. But unless one recognizes the offender, 
•one cannot cliase him, except he is carrying of! stolen goods, wdien 
he may i)e chased and killed. 

The penalty for trespass by day is capture, and if the trespasser 
resists, he may be killed. 

Any one except a lunatic may be killed for hammering at a 
house <loor ])y niglit without the inmate’s permission. 

r>. One escorting wife or relative may kill any person insulting 
his womenfolk. But the custom (resam) is that a drunkard may 
.])e arrested but not killed, even if he resist. 

One escorting his mistress may stab any person who insults 
her, that is, if she is snatched while he is escorting her or if she 
is carried off to a man’s house. / 
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If the offender is a slave and is killed by a freeman, compen- 
sation of half his value must be paid, but there is no ])enalty for 
wounding the slave. 

If both the parties are free-men, the lex luUf^nis ap[)lies should 
the offender ])e killed, but there is no penalty for woundiiig*. 

So, too, if the parties are slaves. 

If the offender is a free man and the iiisuitcMl a slaves the 
lex talioim applies if the free man is killed, but the slave suifers 
no penalty for wounding beyond liaving to })rovide salve Tor the 
wound. One authentic opinion holds that in any ease tiuf /e.r 
talioms applies or compensation must ])e given. 

Any one knocking the floor of a house may l»e killed. If he 
flees j he may not ])c })nrsned. If he is pursued and killed or 
wounded, the lex falioni<i applies unless he is mad. A lunatic or 
drunkard, may he beaten and, if he resist, he killed. 

People must avoid womemfolk in their walks. 

6. Anyone who improperly abuses a man’s wife may be killed.. 
An authentic opinion lays down that he may ])e aimsed in turn hut 
not killed, unless he fights on being almsed in turn. 

A husband may hit one who abuses his wife ami kill him if 
lie resists. If such a ease cannot be settled, it may be taken to 
court when the offender will have his tongue slit. 

So, too, persons who (?) lay false charges against others and 
slave who (?) lay false charge against slaves. 

T. An adulterer is killed if caught by the husband or swum 
to by a sure witness, even if he be a slave. An opinion based Oii 
custom is that the evidence of a slave cannot be a<repteil in alvsunce 
of tliree proofs: first, the hnsbaiKPs dislike of his wife; secondly, 
public altercations between husband and wife with abseiu^e of i‘u- 
ha})itation — of which the husband must produ('(‘ evi<lt‘iU‘e if !h‘ 
to escape death for killing the lover; and thirdly the prodinllon 
of some precedent l)y the Judge, 

This section applies to the married and to those unmarried 
for want of a guardian or other excuse. 

A concubine can be treated as a wife, unless slie has received 
a royal command, and if her adultery has been with a royal slave- 
or another and a royal slave is killed, the slayer is executed or iiimL 
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Aclultery may be between the free, or a free person aiicl a 
;slave, or between slaves.^ In the first case, the lex talioriis applies 
in the case of killing ; in the case of wounding, the two men are 
tied together and roiled about, or according to'^one opinion tarred 
•and chalked, or according to another beaten or tarred and chalked 
but not killed. 

Any one l)y the custom may escape the penalty for murder by 
becoming a royal slave. An adulteress who has been married i's 
killed if tlie two men slay one another, but if there is only wound- 
ing, she receives lOO stripes. So too an unmarried woman 
(receives 100 stripes), but if both her lovers are killed she is beaten 
.and publicly humiliated but not slain. If both parties to adultery 
are free persons and a slave is killed, half the vslave^s value has to 
be paid, the free man is rolled about, and the woman wdiether maid 
or married is beatmi. If, the woman is free and her lover a slave, 
and the slave is killed by the free man, there is the same ])enalty 

.as above. If the free man is killed by the slave, the lex kilionis 

applies and the woman if married is killed, or if she is not married, 
she is beaten and her lov^er is publicly humiliated. But according 
to the custom, the woman, if a rajal’s slave, will be only beaten 
or publicly humiliated. When a woman is a slave and her husband 

and lover are free men, if the free men are killed, the taUonis 

japplies and the woman is killed; but if there is only wounding, the 
man is beaten and hnmiliated, as above. If all the parties are 
slaves, the lex falionis applies in the case of killing and the woman 
is killed; if there is only wounding, the three are tied together and 
rolled about in the market-place. 

So too all that quarrel in the wuong place 

You must also wod those you have lived with long or newly. . . . 

8. A free man may strike a slave for abusing him a'nd kill 
him if he resist. If the slave is killed wdiile not resisting, full 
i-ompensation must l)e paid. If the free man cannot settle the 
terms, it must go to court. If a free man abuse a slave and kill 
him for resisting, full compensation must be paid, but in the 
-c-ase of a raja the penalty is different. If a slave slap a' free man, 
lie may retaliate. The slaveys hands are then na'iled down, w’^hile 
the free man enjoys (rnemahti or? mernahi d>erates’) the slave’s 
wife, imtil the lex hdionis has been fulfilled. 

9. A slave can be returned to his former owmer within 6 
months of the time of purchase, e.g. for limacy, blindness, asthma, 
truancy, theft, unmannerly behaviour, aneurism or pregnancy. 

A ^"moon-struck’’ slave must be retunied not later than the 
first month 
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10. A. free man remoYingv a personas debt-slave* or follower 
or servant or slave/without the knowledge of his mast(*i\ is him- 
self or by agent (salmi) responsible for any aeeidtmt witlu'n a fixed 
radius before Ms return. The custom is that i‘ven if the owner is 
inforined and there is any fault on the part of the luanover or the 
slave dies at the task given him, then the full priee of tlu* slav(* has 
to be paid. If a slave goes to do a Job, liis owner should make 
enqiiiries or must bear the consequences. If he goes withont, the 
knowledge of his owner or after enquiry has been, madi*, then liar 
owner does not bear the consequences but the sia\'e. 

11. Of those lending to a slave without his owmnds know- 
ledge. If a slave has property, a loan may be made: if a slave i> 
bankrupt, the loan ma}- not exceed a pa ajid more than that 
a lender will lose. An owner is not responsible for his slave’s 
business debts. 

12. Of debts and pledgevS. 

I)el)ts are of two kinds. In one kind if tlio creditor is at fault,, 
the debt is reduced by the amount of the penalty. For assault 
or molestation the debt is greatly reduced. too, a d<*bt may hi" 
reduced by a dowry. The court decides the amount. 

There are two kinds of pledges. The sum due in those that 
bear interest may never exceed 100%. But del;)ts for overseas 
transactions that carry interest may never exceed the original sum,, 
according to good alithority. 

As for pledges that carry no interest, when the (k*bt has reaf'hed 
the value of the pledge, the owner must be told to redet.nn his 
pledge: if he cannot, as much is taken as amounts to the money 
concerned, and the rest returned to the owner. If tlu* pU^lge is 
less than twice the sum, when -I* the interest due readies the value of 
the pledge *1* , the owner must redeem it or the riebt is defrayed 
by the pledge. 

A pledge not carr 3 ung interest, when due for redemptiem, must, 
be redeemed after the demand has been made two or three times 
in the ])reseiice of witnesses. If it is not redeemed, tin* lender takes 
bis due and returns the rest. If the pledge is w<n-th less than the 
money lent, the deficit becomes a delit. But Muslims must i>e' 
merciful to borrowers and debtors. 

13. Of taking the child of a slave, abandoned by its mother.. 

The permission of the owner must be got before wit.nesses.. 
The owner may let the child go, or •}• the adopter may be paid 
one third of the child^s upkeep a^nd the child belongs to the 
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•OA^'iier *1* . It the owner is not informed, the ado])ter gets one- 
.sixtli of the upkeep, or according to one authentic opinion, he gets 
]iothing and has to return the child, unless distance or something 
else makes it hard for him to inform the owner, when the ruling 
.above holds. 

14. Of hiring a slave without informing his owner. 

If the slaH^e is well-known to earn hire or to give any payment 
or rent to his owner, no compensation is due in "the case of death 
■or accident. Otherwise, full compensation is due for a casting- 
net and so on. If a slave is borrowed to climb a tree or dive 
for a' casting-net and meets with an accident, compensation is paid. 
One customary ruling is that as the owner gave permission, only 
the price of the slave is paid. 

Compensation is paid when a slave is borrowed for no special 
work, but not if he die ])y atd of God or is seized by a tiger or 
killed by a snake and so on. Xo compensation is paid unless the 
borrower fails to take proper ])reeautions for the maids safety or 
.sets him to work not authorized by ids master, when compensation 
is paid. The same rule applies for beasts. 

There is a ditferent law' for weapons and articles burnt or 
lost at sea etc., w'heii only half their value has to be paid, though 
compensation has to l)e paid if ‘there is carelessness, unless there 
is a sti]>u]ation covering all loss. 

15. Harbouring fugitive slaves. 

If a fugitive sla've comes to any one in forest, field or village, 
the slave must be taken before a judge; failure so to do involves 
Ivaving ears cut off, it a. man, and being shaved and whipped if a 
woman and ])aying the value of any slave that dies or gets aw'ay 
iilong wdth the 'i* value of his work -1* . Custom says that a free 
person should be only humiliated publicly. 

There follow's the scale of reward for recovering fugitive slaves 
.according to the distance of various pla!ces on the east of Malaya. 

1(). Of sales through an, intermediary. The ow'iier may buy 
back at cost ])riee, ]lot more. . . . 

17. A ])oat adrift must be reported before witnesses. It can 
be used till its owner claims it when it must be 'returned. If it is 
found at sea, the tinder is paid one-third of its value. 

18. Tilings like gold and silver, if found, must be reported 
to a judge, w'hen tlie finder will get a reward of a fifth of their 
value. Otherwise the finder is liable to be punished for theft. . 
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19/ A EaJ a, is of higher rank than otlu A Tree-nian wlio 
kills a royal slave, becomes the raja’s slave; if a slave, lie Inis his 
throat cut, or if he has acted with his niast(‘rV knowledp^ he is 
fined. /No one must resist a royal servant. Tlu‘ hiunhiest may 
strike, if grossly insulted, or report the matter to a' judgm 

20. Whoever kills cattle belonging to the ruhny repays four- 
teen-fold; if the cattle belong to a priiiee or Bemlahara, si'Ven- 
fold; if to a Mantri or dda-sida or eouxt herald, live-fold: if to a 
commoner, two-fokh If the offender is a slave, he may ha\'e nails 
driven through liis hands or aeeorcling to one opinion, repay the 
value of the cattle killed. 

21. Any one selling iwnl ornaments or slaves or servants,, 
shall repay seven-fold and be pnbliely reprimanded for a season. 
If a royal servant, he shall repay vseven-f old and he reprimanded 
by his servitors for a year. 

22. Of fines and their apportionment between Euler, Benda- 
liara, Maadulika, Mantri, Temenggong. 

23. The ]>nnishment for treason is 3fi() iortnres, eonlist'a'tion 
of property, and servitude of family to the ruler. If the traitor 
die, he shall be quartered and the quarters east to the four points 
of the compass. So, too, any collaborators. Failure to report 
treason entails cutting off the tongue and driving nails into the 
ears and plucking out of the eyes and easting awaV in a lonely spot- 

This treatise was completed on 20th Muharram 100-1 A.H/. 
(25 September, 1595) for the purification of religious law; be- 
ing the compilation of the Just, the strong, the ])eiIVet ’ f^ultan 
^Abd a’l-Ghafur Muhaiyii’d-din Shall. 

24. Trade is lawful, hut the taking of interest unlawful. 
Gold cannot he traded against gold or silver against silver; things 
traded must he different. 

25. (a) If a house is sold, whatever can he removed is not 
included in the sale. 

(}>) On the sale of land, trees are included hut not a 
rice-crop, nnless so stipulated. If the crop is perennial like pepper, 
the first crop belongs to the seller, those after it to the ]>uyer.. 
Fruit, if the blossom has fallen, belongs to the seller in the abscuun! 
of miy agreement; if the blossom has not fallen, to the buyer, 

26. Goods may be returned at once for any flaw, but not 

after any delay except in the ease of illness 
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If a pregnant female slave is bought and give birth while in 
the possession of the buyer, the child belongs to the buyer and is 
not ret iir lied with the mother (if she is returned for any cause). 

A slave can lie returned at any time, if accustomed to run away 
or commit sexual offences or steal or is mad or dropsical or suffer- 
ing from hernia’ or lylind, deaf, suffering from psoriasis or dumb 
or having some secret flaw that comes to light. 

All article with a fresh flaw may with the seller’s consent be 
kept on payment of about 90% of its cost, or with an old flaw 
on payment of 80% ; otherwise it may be returned along with a 
small sum. If there is a dispute as to any flaw before the sale, the 
seller takes an oath, and if there is a dispute a's to the proportionate 
price and both seller and buyer swear, the deal is cancelled. 

21. Any article that can be sold can be given as security. Secu- 
rity must be given for a debt. The (creditor or) holder of a ])ledge 
does not have to re|)laee it, if it be lost through no fault of his; but' if 
it is lost ])y his fault, he has to replace it. A pledge shall not be 
restored to its owner on his paying half his debt but only when 
he has paid in full. If at the expiry of the agreed term, the 
debtor fails to redeem his pledge, it is sold by the court in liquida- 
tion. ol Ills de])t. 

On the application of ])erso]is who have ])roperty in the hands 
of a bankrupt, the court will prevent his disposing of it. If such 
a ])erson discover his own ])roj)erty among the hankrupffs posses- 
sions, he can if lie like talve it and cancel any deal with him. If 
he discover liall; liis ])roperty, he takes (?) two-third {dua rafmn 
and leaves the rest to the creditors, xifter that the court 
forbids all disfiosal of the bankrupt's pr()j)erty just as it 
forbi<ls the disposal of ]>roperty by infants and limafics. 

28. A ])romise of compensation is not valid if a person has 
disavowed it or has no pro{)erty. Promises are valid in commer- 
(*ial trail sa:et ions, in exchanges, for exain]>le, of gold for gold, in 
the case of gifts, of (?) waivers, of loans and of ])iece-work. 

If a jyerson claims a house in anothePs possession and he admits 
the claim and agrees to ])ay 100 iimnli, the legal principle valid in 
commercial transactions a})plies; he can buy then and there or within 
tliree days. If a man daims 100 gold pieces {dwar) and the (-laim 
is admitted ami an offer made for them of 1,000 d/nduun, the legal 
fyriiK-iple gov(U*ning transactions in gold and silver applies. If 
a man agrees to pay 50 gold pieces, the legal principle waiving 
half a]>plies. If a man wants a house or homestead and con- 
ciiules a, bargain for a yeaPs tenancy, the legal principle for 
loans applies. If a man wants a house or homestead and bargains 
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than originally agreed are Yoid. There is no objection to a person 
borrowing without any agreement and then repaying more. 

34. Trusts must be safe-guarded. If a slave worth 200 is. 
taken and fall sick, half his value must be paid and he must be 
returned with a further payment. 

35. The law relating to adjuncts of the soil and fruit-trees 
and all trees that go with land. 

When a person sells such things to another, they are included 
in the sale and may not be sold to another; if there is any error 
about the num])er of such things or their price and another hiiv 
them, resort is had to an oath. If a claim is delayed for any 
reason except sickness, the law relating to adjunets to land does 
not apply. If a man sell all such adjuncts and otliers a]pjrove sell- 
ing them but tliere is one who does not selling them, the person who 
does not approve can take or leave them. 

36. Payment, for piece-work by workman or cook or work 
done by the day or month at a fixed price. 

Whatever sueli a person injures without negligence has not 
to be replaced. 

One may not agree' with a weaver to make cloth for a cpiarter 
of its value, but on completion the usual payment must be made., 

37. If a person rents a house, the rent lapses if the house is 
destroyed. The ( ?) tenant pays for the damage. If he likes, -he 
can break his agreement and demand the return of rent paid in 
advance. For example : ■ A man rents a house for 10 months for- 
100 pieces of tin; if after he has occupied it a month, the house- 
collapses, he can ask back mne-tenths of the money paid. If 
he wants to continue there, he requests that the house be repaired.. 

38. The law as to renting land. 

The letting of land to another to plant on the understanding- 
that payment sJiail consist of the crop from one quarter of the 
land is illegal. It is legal to let for gold or silver or a fixed 
amount of foodstuffs, 

39. Trees may be watered for a fixed period in return for a, 
fixed amount of the fruit. If the land comprises riee-fields, the- 
owner shall give seed to the man who waters it. 

40. Arlmissions are of two kinds: one refers to obligations* 
to Allah such as borrowing and fornication, which one may revoke; 
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bnt admissions about human rights cannot be revoked. For admis- 
sions to be valid a person must be adult, sane, willing ami not 
.acting under compulsion. If an admission concerns ])roperiy, it 
imist be in the form /^'That property belongs to sQ-and-sod' if the 
admission is indefinite, clarification must be demanded. 

The law as to admissions is the same for the hale and the sick. 

41. The law as to felling forest that has an owner but lias 
not been cultivated for rice. The feller must be a Muslim : the 
land must not be in any one^s possession, when the felling is done, 
.and anything on the land belongs to the feller. If there are courses 
supplying more water than is required for irrigation, man and 
beast should not be prevented from drinking and persons down- 
stream should get a share of it. 

42. Of gifts. Goods that eaimot be bought and sold cannot 
he given. A gift must be of a fixed thing unless it is received 
from a giver at the moment of the gift. 

If parents and grandparents receive a gift from their children 
■and gTandchildren, it is valid so long as the article is in the posses- 
sioji of the recipient ; if there is a change of articles, the gift can- 
not he received;, as, if it is spurned and the children take it back, 
parents and grand-parents do not get another article and some one 
else gets the gift. If a father give a pregnant slave to his son 
(or daughter) and the slave gives birth while in that soiFs (or 
daughters) possession, the infant belongs to the son (or daughter) 
■and is not returned with the mother. 

It is commendable to exchange gifts. 

A imhaf or endowment may consist of crops or immoval)les, 
goods of permanent use, and the usufruct may belong to children 
and grandchildren alive and born afterwards ; nor is it to lie coidinod 
to one individual but belongs to all. 

43. Of the recovery of fugitives (or lost goods). 

A promise of so much for the recovery of a fugitive or of 
lost property must be honoured. If three persons recover the fugi- 
tive or the property, each gets a third share. If no sum has beiai 
promised, the custom of the place is followed, 

44. Of the finding of a thing on a road, in the jungle or in 
.a mosque. 

The finder takes the article j writes down its desc.-ription before 
witnesses and proclaims his find for one year. If the owner pro- 
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diiees witiie^ clakiis, it is retuniecL If a claim is made 

without witnesses, return is not compulsory. In the absence of 
a claimant, then if he wishes for the article,^ the tinder can appro- 
priate it: if a claimant turns up, compensation is given. If a 
finder wishes, he can make the article a trust and not pay compen- 
sation for loss of it, unless loss is due to his fault: even if loss 
is his fault, he does not pay compensation, when the loss occurs 
during the year in wliich he proclaims his find. There is no need 
of proclamation if the thing found is a camel or a herd of cattle 
or deer or an ass astray; it is only necessary to feed the beasts. 
If a stray goat is found, the finder can announce it is 
his property and can sell it and take the money, but if he 
wants to eat it after proclaiming the find, then he ikys the price 
of it in the event of its ovmer claiming. 

A finder is liable for compensation if for lack of care a find 
is lost. ■■ 

Objects found in the mosque at Meecah and female slaves 
standing in a prohiliited relation to the finder are not appropriated.. 

45. If one finds an infant, one must take and cherish, it. If 
there is pro]>erty with it, it can be spent, on its sustenance by order of 
the court ; if there is no property and no one wild maintain it, it 
is supported from public funds. . If the infant had property and 
dies, it goes to the finder. ‘To qualify for drawing from public 
funds a person must be a Muslim, a free man, adult and just. 

A wealthy ])erson is to be preferred of two individuals for the 
infant’s maintenanee. Countr 3 "men are to be preferred to cherish 
a foundling (?) from the country. 

When there are claimants to a foundling, no preference is to be- 
shown to a Muslim over an infidel or to a free man over a slave. 

A foundling in a Muslim country, or in an infidel country 
wliere there are Muslims, is regarded as Muslim. 

If on his majority a foundling admits he is a slave, the admis- 
sion is accepited unless he has previous^ admitted he was free. 

46. If a person having come to 'years of disci’etion slay a Mus- 
lim, then whether male or female, big or small, the sla^’^er is executed.^ 

A Muslim should not be executed for killing an infidel or a 
free man for killing a slave or a father for killing his child. 

There is ( ? no) lex taUonis between a Muslim slave and a free 
infidel. If a Jew kill a Christian or an infidel ( ? a) fire-worshipper, 
he is not exempt from execution,, even if he become a Muslim. 

. , - 
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When a man kills many, he is executed for the first murder 
mid lined for the rest. 

If a murderer is ignorant whom he slays ........ 

The taUonis may he applied to |dl lim)>s, bnt is not applied 
to them when it is not applied. to life. 

A person is executed if possible {? with curses), but if that 
iails with weapons. 

If a person lops both hands off an offender and he dies, the 
'deceased^s family can kill that person or cut off both his hands or 
^iceept a fine or pardon him. 

47. By the lex ialionis one may not exact a right (hand) for 
••a left or a good finger for a deformed or a little, finger 

■or a hig tooth for a small: even if both parties agree, a sound finger 
may not be cut off in retaliation for a deformed. If a lumd (M)uge- 
nitally defective is cut off by a normal hand, that normal liaml may 
not be cut off in retaliation; but a fingerless hand may be cut off 
for a normal hand and a fine exacted in addition for the loss of 
fingers. 

The lex tdionis for wounding applies only for injury to bones. 

48. Of fines there are two kinds. There are large fines of 
one hundred camels, viz. 30‘ female camels aged 3 yeans, 30 camels 
aged 4 years and 40 pregnant camels. There are small flues of one 
hundred camels, viz, 20 camels 4 years old, 20 female camels 3 years 
old, 20 yearliug camels, (20) male camels 2 years old, (20 she — 
•camels 2 years old). 

Some authorities say if no camels are available, 1000 gold diuar 
oan be paid instead. 

A fine for a woman is half that for a man. 

A fine for a Christian or a Jew is one third of that for a 
Muslim. 

The fine for other infidels is ten gold pieces less tlian the tlm* 
for a Muslim. 

100 camels is the fine for loss of two hands, two feet, nose, 
two ears, two eyes, two eye-lids or two lips; also for loss of sight 
or speech or hearing or wits or taste or penis or testicles. 

The fine for a tooth is 5. camels. 
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The value of useless limbs is assessed by the court. 

The hue for a child in the womb is 10 gold pieces less than 
the fine for the mother. 

If an infidel kills, free one of his non-Musiini slaves. 

49. Fornication is of two kinds. That of the married is 
punished by lapidation, the offender being buried to the waist or, 
according to one account, the neck. That of the unmarried is 
punished by 100 strokes and banishment for a year. 

Fornication of the married premises that they are Muslims, 
of years of discretion, sane and 

Slaves male and female receive 50 strokes for fornication. 

50. The penalties for sodomy and bestiality are those for 
fornication. If the offender stopped at caresses, he is sentenced 
to ])ubiic humiliation, not to reach the minimum of 20 ( ? strokes). 

Fornication is proved by confession or the testimony of four 
male witnesses. 

51. Penalties for defamation. 

The penalty for a free ])erson accusing another of fornication 
is 80 stripes and for a slave' ('ah di) 40. If a maids servant 
{]i((niha) is accused or an infidel, the ])enalty is ])ublic luimiliation. 
There is no jienalty for a father defaming his son. To be guilty 
of defamation a person must be a sane adult and not the father of 
the person defamed. The complainant must be a sane adult Mus- 
lim, married and never accused of fornication. 

52. The penalty for drinking sjiirits is 40 strokes -lor a free 
man and 20 for a slave. The smell of drink is not sufficient 
evidence, whidi must consist of confession or the testimony of two 
witnesses. 

53. The jjenalty for theft is the cutting off of the thief s 
hand, but he must be adult and sane and the thing stolen must 
be worth 1 etnas 3 Jmpang and taken from its proper place. It 
must be the thing itself and not another like it. 

For the first theft the right, hand is severed at the wrist ; for 
the next the left foot, for the third the left hand ; and if the 
thief steals again, he is publicly humiliated (iaaziz), 

19IfS] Boyal Asiatic Society, 


18 


Jolin E. Keiiipe and E. 0, Winstedt 

54. The peiialty for robbery. If iu?Tui<id(‘ lad (h> 

robbery, the penait}’ is death ; if tliere is robhcMy and honiidde, 
the robber is executed and impaled for three days; if there is 
robbery but no homicide, the hands (& feet) of the robixo' are (air 
off, but if there is doubt as to the homicide, tlse rohixa' is publiely 
humiliated; if he is killed before arrest, tlu‘ prrjpertv roblnMl Is 
taken of! hini. 

55. If a person comes to kill or rob or molest tlu^ inmates of 
a house, any one who kills him while evicting him is guilt h^'^s. 

56. . . . .When a beast is being conveyed and is being driven 
out or dragged, eompensati on is paid for goods destroyed. If it is 
at night and the beast has no keeper, com|)ensation is paid; if it 
is daytime, no compensation is paid for rice- fields or plants. 

If it :s the fault of an owner for not looking after his ])vast,. 
he pays compensation; but if the gates of a fem-ed ri('f*>tieid are 
not shut, it is the fault of the rice-planter. 

If a person keeps a cat that eats eln'cken at night, lie pays 
compensation; but not if it occurs in day-time. When a (/at is 
known to eat animals, if another's doves congregate 

57. A juvst ruler will invite a traitor to surrender, pardon 
him if lie does and attack him if he does not. He will not ca]>ture 
or slay or confiscate the goods of any one who does not resist him. 

58. No compensation is ])ayahle for the life or goods of a 
person fought for not paying tithes. But if in spite of compliance 
his goods are damaged, compensation i.s paid. 

If a starving man ask food of one who has bought it, it should 
he given. If it is refused and there is a struggle and homicide 
occurs, the starving man is not to blame. 

59. If a person renounces Islam, call him three times to 
repent and if he refuse, kill him and do not wash his (*orpse or 
Ixave funeral prayers or bury him in a Muslim grave-yard. 

60. If a ])erson omits to ])ray and (a) denies or (b) admits 
the obligation, he is ordered three times to pray and to repent like 
an apostate. If he is obdurate, he is killed but neither his eorjise 
nor his goods are destroyed and he may be buried in a Muslim grave- 
yard. As said the Prophet, ^^Whosoever deliberately omits to pray 
is almost an infidel, and if he does so thrice running, he is an 
infidel.’^ But sickness excuses. 

61. For Holy War one must be a male adult sane Muslim 
in good health, courageous and strong. Captured infidels may be 
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•enslaved along with women and children, or adult males may be 
alain, enslaved, released or let go after seizure of their propertv. 
Whoever embraces Islam before capture, should have his goods and 
children preserved. Children should be made Muslims if parents 
or one of their grandparents on the male side have been Muslims 
or they are got while still small in a Muslim, country. 

62. In the case of claims the judge hears any witnesses. If 
the claimant has none and the defendent denies the claim, then if 
he likes the claimant may swear, or, if he refuse, his claim is dis- 
missed. If goods have been entrusted to a person and he claims 
them, he takes an oath ; or if goods are in the hands of two persons 
who both claim them, if they both swear, the goods are divided 
l;>etween them. Whoever swears to his own handiwork, (must 
•declare) ^'Truly that is my work^^ and who ever swears as to the 
handiwork of another, must affirm ‘'Truly that is so and so’s work” 
or if he cannot identify it, ‘'Truly I do not know that work.” 

63. Witnesses must be Muslims, adult, sane, free and just. 
■One must look for any great sin a person has committed, and 
'choose for witnesses those who are innocent even of lesser sins, 
not given to anger and living up to their reputation. 

Four male witnesses are required to prove adultery. 

Two male witnesses are required as to drunkenness, theft, cock- 
fighting, apostasy, cases involving retri])ution by life or liml), 
marriage, divorce, a persoffis freedom and his being a Muslim, 
trusts/* agencies, wills and seeing the moon, except that one witness 
suffices for the new moon of the Fasting Month.. 

Two male witnesses or. ... . .but not female witnesses only are 
required to prove the return of merchandise and goods bought, sales 
and deposits, and the good condition of goods, and releases and 
debts and borrowing and payment for work done ajid partnerships 
and gifts and seizure of goods and their destruction. 

Tavo male witnesses or one male and two females or four 
females are required to prove birth, virginity or its loss and female 
matters generally. 

When a claim is affirmed on oath and denied, the witnesses 
must be heard in court. 

A claimant must declare the nature of goods claimed, e.g. the 
kind and carat and weight of gold; he must declare the value of 
jewels, as their value does not depend on size. A claimant must 
produce witnesses, if he has them. If he has none, he may elect 
to swear, but if the defendant swears, the claimant loses; if the 
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(It^iendaiit refuses to swear, then the claimant must sw^^ar ov !os«.‘ 
lu's claim. If a claim is against the dead or a luiiatir or a minor 
or a person distant 24 hdiirs’ joiirney (if nearer, is siimmoiuHl) 
then there must be two witnesses and the elaimanr must sw(‘ar, 
when his claim is upheld. If a man claim an adult main as his 
slave and, the alleged slave sav^s he was originailv free, the ohiiinaii! 
in list produce witnesses and the defendant must swear; if tlun'e aro 
no witnesses, let the clai mants produce some and let the aihgvii slavo 
too: if he fail, his slavery is proved. 

i)-L If a penson claims another as his si av(‘ and tlie alKgiMj 
slave cleelares that the claimant or the person from wlmin [.he- 
elainiant boiight him gave him his freedom, and the alleged vlave 
produces witnesses that he is free and the claimant withe>sta'^ that 
lie is a slave, greater credence attaches to the former ami tin* 
alleged slave is pronounced free. 

(h>. Great oaths are taken at the pulpit, in a nmsquo on 
Friday, i.e. in claims for blood, and in cases involving mnrriagm 
divorce, return to a wife, freedom, the speci heat ion and oxtrin 
of property, gold of 20 miihkal (each mifhhil being 2 iOnfis Ipss 
one li'upwiig) and goods worth 20 mitlikal of gohl or siher. 

Lesser oaths that Allah that is not, tlie truth or by Allalj 
yonr goods are not in my possession siitfieo for? indefinite iipnuj 
fiada had dalaai-nga) work, or property worth less thun 20 ndfhkai, 
when any claim is dismissed. Witnesses are acc<«[)ti*d for olTences 
against God and against man. If a witness speak with<,)Ut inter- 
rogation i>y a judge, he is termed a witness for (h>d ; if he speak 
as to a nuuFs claim, his evidence is not a<lmitted ; if he sfjcak 
without interrogation, he is termed officious. 

A lying witness is publicly humiliated and fmnished by tla* 
court. If he is Hogged, he shall suffer not more tfiait 20 strings. 
In all? indefinite (yang tiada had-nya) claims he is puhlidy humi- 
liated and rebuked Iiefore the congregation with the reason st.ated. 

Claimant and defendant are set before the judge, ff a claim 
is admitted, it is allowed. If it is not admitted, the elairmmi 
is asked to produce witnesses and they are heard. If there are 
none, the defendant swears to attend two days heiUM*. A judgi* 
should not deliver judgment at a time of excessive heal or endd 
or when he is very hungry or satiated or sleepy. 

It is unlawful for a judge to take presents. He should !)e 
supported by the treasury or by the ruler. 

66. Ministers and officials should sit in court from morning, 
for all will have to give account at the last day. A ruler’s justice 
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is of no avail unless his Judges and ministers are Just. A Eaja 
and his ininisters are as flame and fuel. His subjects are as the 
groimd (to support) a ruler, or as a Persian has said, ‘"His people 
are the root and the ruler is the tree it supports.’" 

67. A section here omitted is § § 2o— 27 of the Malacca Code. 

68. All who find gold silver or cloth must exhibit it for three 
days on the pier. If there is no claimant, the article must be 
taken to a minister or official. Otherwise a finder shall be fined 
for theft. 


69. Boats, oars, and paddles must be similarly exhibited at 
the pier. " • 

7(). If a slave is struck for impertinence and dies, the ofiender 
is fined bis full price. 


If a free nnm kill a slave, there is no blood penalty but he pays 
the full ])rice «>f the slave. 

If the son of a minister kill a commoner, his crime is ex- 
posed. 

If a person or animal is accidentally killed, the penalty is 
a fine. 

A]i infidel who kills a j\[uslim is executed. If a Muslim kill 
an infidel, lie is fined. 

71. xVny one who knocks at a house by night and tries to 
enter by force, wliatever his rank, there is no penalty for stabbing 
iiim to death. 

72. Any witness to a theft who does not denounce it is guilty 
of crime. If a man unloads stolen goods or is hired himself or 
his boat (by the thief), he is executed and his property seized 
by the ruler. 

7 3, The tax on foreign merchandise is 20 per cent, 

74. W'hoever liarbours a male or female slave for purposes of 
sort^ery in his bouse by night is punishable by death. 

73. The tax on betel-leaf, betel-nut, salt and spirits is 10 
per cent. Such goods must be declared and the tax paid before 
they are sold. Otherwise the gentleman or slave (importing them) 
will ])e fined a tahiL The tax on gum resin and rattans is 10 
per cent. 
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<b. \ellow edgmgs on mats and curtains, yellow kerchief. 
,uid house Inrnishnigs are forhidden; yellow coats, headkerchief^' 
ami clothes are allowed; (f corrupt) wearers suffer the oenaltv 
,(.)1 death. ISot even the children of chiefs inav weai' <roj,| • uklet^ 
]\ o oiie may wear gold without royal saiictioii. ' 


(a . It in a storm half a cargo is thrown overhoard, tlie 
•owner of the ship or junk pays its value, but not if all is thrown 
•oveilioard. It on arrival at a place cargo is stolen and no ]etter i« 
sent to its oTOer, halt its value has to lie paid. ' 


, (/I'flpnl) or junk, no pavnicnr has to 

he made il liall the cargo is thrown overboard in a storm. ! f at 

an.) place there is a tliett and it is not rejiorted, half the \-alue ot 
the goods stolen has to be paid. > im \aiut oJ, 


(b). If 


,, . ■ , person conveying goods from on,' vilhure to 

another torgets them owing to illness, half their value luis 'to be 

pHlu- . • • . • . . > 


T<S. If a free 


•, X eliild commit an offence against fiis 

adopter that child may fie e.vpelfeif or kilfe.f as is propm. au'l alf 


the property given be. 


. X, ^ 1 the consent of one’s warith mw [daces oneself 

,n the care ol a decent person and later wishes to return (to one’s 
•own km It must be with the consent of the person with wlmm one 
has Ined. It that person is at fault, one mav leave. If lie ha. 
tried to outrage one, he is fined 12% : if he has nlmsed om- iiu- 
jiroperl), one may go home with all the goods one liromdit Jf 
he person with whom one has lived is not to I, fame, one mav ivtun 
lionie, leaving two-thirds of one’s property heliind. 


80. If one adopts the child of another’s slave and take, tfie 
•child on vo.Ayes in the first instance informing fl.e owmw of tlu- 
fdave but not afteiwards, then the adopter lias to [lav half fhe 


_ hf. . It one borrows with a promise to repay and is late f.v a 
•single day, one has to work in the lender’s tin' mines- if .ueh • 
person absconds, he becomes the slave of the mine-owinw, pimvi led 
he. has not run away to a raja or a chief. I f the horrowm- iri. m- d. 

] ■ "‘-‘57’ ho absconds, he become,. 'a i-oval 
li he leaies his york, he may be beaten hut not to draw filood ' 


82. When a foreigner arrives at an estuarv, the Port Officer i. 
n, formed... ..Half is given to the informer, the reJt the lU 
Officer gives to the ruler, and it is received by his Treasurer. 
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83. The fee for redeeming a captured fugitive slave is 1 
hupwrig in the town, and 2 outside, but what the slave is carrying 
is not confiscated. If outside the confines of the countrv as at 
the bar, the fee is 5 hidor—Si list of fees at the various Perak ] 3 orts 
and river “Stations follows. 

84. Any one seizing the property of another pays for its 
restoration, and if it is destroyed, pays its value in compeiisatioin 
If it is a case o! beasts or men, the man who has seized them is 
affirmed, when there are no witnesses. Whoever steals rice- 
seed, all the |)lants grown from it belong to the owner of tlie seed 
in perpetuity ; if the seeds are destroyed, the man who took them 
has to |)ay compensation. (The seizure even of a piece of muslin 
is punishable by death MS. B.) 

85. If a thing is given (for a term) and the term has not 
expired, no judgment can be given, even though the owner brings 
witnesses. Goods must be returned to the giver, not to his heirs. 

86. A slave wounding a free man is 

84. If a debtor die wdthout property, his children may not 
be sold to defray the debt. 

88. If a man becomes indebted wdthout the knowdeclge of liis 
wdfe and idiildren, they are not responsible. 

89. If a person enters a mine 1)ringing a familiar spirit and 
the miner loses liis ore, the offender is fined a hahara (or ? he has 
to ])ay for the damage). 

if a sieve is smaslied or a s]>ade broken, they must be replaced. 
If a furnace is damaged, the fine is a measure of rice, a chicken, 
a gaaiang of spirits; a slave is (?) beaten. For other things the 
penalty is to replace tliem. 

90. if a man molest a bird at a co(L”fight, the arbitrator 
decides the number of mains that wmuld have been fought and 
imposes a fine accortlingly. If a pullet wins and is molested, the 
olfender has to ])ay double the value of the bird. 

91. For ordeal by diving IOV /2 Indor must be staked. Fees 
are paid to the Bendahara, the Temenggong, the workmen, to the 
su('C(‘ssfui diver, to the master of ceremonies, for the wmger, for the 
life-line, to the herald, to the defeated diver, to the holder of the 
pole, and for the missive the diver carries. 

92. There is no retaliation {hisas) for head-w^oimds except 
fo 3 * tliose that expose the bone (.muzHia) * For a head-wound that 
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oraeks a l.)one the penalty is 5 camels; if the bone is 

•exposed (?) deeply, the penalty is a fine; if the skull is fractured 
(nLiuiaqqila), the penalty is five camels; if the wound reaches the 
din‘(( hiafery the penalty is trebled; and so too if the brain is 
pierced (damgli). 

Appendix* 

When an article entrusted to one’s care is lost through no 
omission on one’s part, one does not pay for it. If the liolder 
uses it even with the owner’s consent and it is destroyed 
during that use, he must defray its value. If the holder 
is g'oing on a voyage, he returns the article to the owner or his 
agent or a hadhi or, if there is no hidki, to the ruler. Should he 
take the article on his voyage and it is destroyed, he defrays its 
value. ...... .If the holder declares he has returned an article and 

the owner denies it but has no witnesses and the holder swears, 
that is not enough without witnesses. If the liolder says he has 
returned the article to the owner’s relatives on his i list ructions and 
the owner denies it on oath, the holder has to pay its value. 

According to Muslim law a man must appoint his siilistitute 
agent for trade, marriage and divorce and claimant of any rights 
and pay for his services, without which he cannot claim damages 
tor loss, unless the agent has been remiss. 

An agent may not sell for future payment or on evident loss 
■or without paying dues to the state: if the transaetion is with 
the son of the agent, ])ayment must he made before delivery of goods. 
If payment is not so made and the agent’s son does not ]>ay, the 
agent must compensate the owner. 

The Text 

Al'didindu llUCdii rahhi l-fdamln, wfdl-ahihalu lil-iuuldaJiht 
ivcLl-saJawdhi wad-mldmii la-l-sayyidina Muliaminadin iird filihi 
U'a-hmhuhihi njma 'biK Wahid dull fah(W\ihil-ri>ifdiil-tniihi(traz(i 
fi- haydh mustalaliat . . .al-nmWdc miUivuzard Pahang ddr (d-Ii^hvm, 
hafizidud I'iah iaUlIa "a )i (d-d fat widldnhuLnn (?) fnkdna hahnnan 
fi haydh mufdididiai] . .aJ-mvhlk wad-wuzrml Pahang ddr al-ldatn, 
humdni ul-niufizzarn, al-jalil aUmuhiaram, al-fddd bi-fadl 
illdh, (il-malik al-nudazzam Sultan ^Ahd ahGhafdf% wa hadhdha 
bidlahn ivadimnahd^ iva-mnma fadalahu wa-aJaniahu irafila- am- 
mini u'ihsl'ui nahd awdaha 'aMl-dlamln hirmhu wa-hnrhdnahd, 
ira-aldla. ‘umraliit wa-kawwdliu, 

Maka ini-lah surat risalat yang simpan (sink-n A) pada me- 
nyatakan pt^erjaan segala raja-raja dan segala wa^Jr-nva di-dalam 
negeri Pahang dan Perak dan Johor daripada masa Sultan yang 
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ajinat b&ar kerajaan-iiya ia-itu Sultan ‘Abel al-Gliafur Yang cli- 
kekalkaii atas kOTajaan-nya dari duiiia datang ka-akliirat-. 

Ada pun kemudiaii daripada itu menguchap shiikor-lali akii 
akan kuniia-iiya yang telah lalu lagi. akan datang, baliawa di-Jadi- 
kail aku daripada ummat kekaseh-nya Xabi Muliammad salla^l-laliu 
biiaihi wa's-salani, yang ia Pengliulu segala Piasul-iiya, di-titalikaii 
ia kesudali-sudahan segala firman-nya dan •!• ni.s.nhiikan •!• 

( ? = menasklikan Abrogate') segala sharkat yang dahulii itii 
berbuat "adil serta melakukan anir bi’l-mab'uf wanalia ‘an il- 
niunkar; niaka jadi terang-lali segala ‘alam d&igan chabaya iigania- 
nya, sejahtera atas-nya dan segala keliiarga-nya dan segala sahabat- 
nya dan atas kita sakalian ummat-nya. Amin! ya Rabba d-‘alamin L 

Sbaliadan maka di-jadikan-nya aiitara segala maklilok-nya ia- 
itu Raja saperti firman Allah ta‘ala di-dalam Ivur’aii Inm j a Him 
frlmrdd herti-nya, “Bahawa sa-sunggoh-n ya aku him dak 

in&ijadikan Raja dalain bunii akan ganti-kn/^ ya‘ani Raja-Raja 
itu pada m&igira-ngirakan ahual segala hamba-nya, ia-lah menga- 
lYal dia ; jikalau tiada Raja-Raja itu, neschaya tiada akan bertentu 
ahual segala rahiyat-iiya, inaka jadi-lah mereka itu saperti kambing 
tiada bergembala, maka di-makan-lah oleh yang kiu’as akan yang 
lemah. Eahawa pada orang yang budiman itu ada-lah Raja dan 
IsTabi itu umpama sa-biuitok chinchin dua perinata-nya. Sa-telah 
nyata-lah, bahawa Raja itu pada mertabat iSTabi, bagi-nya mengikut 
aFal-nya dan mtngira-ngirakan ahual-nya segala ummat-nya, maka 
di-perbuat-nya oleh Raja-Raja itu segala p^awai-nya akan diiuling 
tiang kerajaan, maka di-surohkan-nya supaim dapat-lah ia isterahat 
atas kerajaan-nya.. 

Bermula di-jadikan oleh segala Raja itu Mangkubumi dan 
Manteri, maka di-senahkan-n^ui s%ala hukuni dan isti‘adat tertib 
kerajaan dan ahual segala negm, ia-lah inenentukan dia. 

Dan di-jadikan-nya Pengliulu Bendahari, maka di-serahkan- 
nya segala khazanah-nya, dan menyurat daftar segala hamba-nya^ 
dan meuigira-ngira segala basil y^'ing naik kapada-nya, dan meme- 
rentah segala pekerjaan-nya yang di-dalam pagar istana ; ia-lah 
yang menejitukan stgala pekerjaan-nya itii. 

Dan di-jadikan-nya T'emeiiggong, maka di-serahkan segala 
])ekerjaan negeri ka-})ada-nya saperti kota, parit, dan segala orang 
yang terhukiim, dan di-siasat-nya s^ala ahual pasara, saperti lorong 
dan pekaii dan saperti sukatan dan timbangan, hendak-lah genap 
saj)erti ‘adat-nya, jangan berlebeh-kurang ; ia-lah naja pada rnalam 
memgawali segala orang yang nakal di-dalam negimi, senentiasa-lah 
tiutanggong pekerjaan itu atas-nya. 

Dan di-jadikan-nya oleh Raja-Raja itu Bentara akan mem- 
baiki segala pereiitah dan menjaga-jaga, 
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Dan di“jadilmi-ii3ni Kerah-Kerahan akan meiiyiirat daftar se- 
gala huliibalaiig bi%ar dan kechil : apabiia sudah tersurat daftar itii, 
dia-lali ya ng tahii akan bilangan mereka it in 

Dan di-jadikan oleh segala Eaja”B.a.ja itn Hululjalang akan 
perhiasan kerajaan-nya dan bagi menolakkan mara bahaya raja; 
ia-iali akan maidiiiding segala seteni inn soli yang datang ka-iugeri- 
nya, dan pergantongan segala rabiyat-nya ; atasniya-lah tertanggong 
.segala pekerjaan itu. 

Dan di-jadikan oleh segala Eaja-Eaja Shahbandar ia-itu raja 
segala dagang; maka di-serahkan kapada-nya segala pekerjaan 
knala akan meinereksai ahual segala perahn yang pergi daj:ang, dan 
kapada-nya-lah ttnserah segala pekerjaan itu. 

Shahadaii di-nienangkan oleh segala raja-raja itn akan hamlia- 
nya yang karib akan ganti inata tedinga-nya nieiiyidek-nyidek ahual 
.segala tantera-iiya dan nienanggong segala rahsia-nya. 

Ada pun segala raja-raja itu nmpama sa-orang ntasan yang 
berbnat tanaman ; maka di-atiir-nya segala tanaman-nya itu inaiia- 
niana kesukaaii hati-nya, ada yang layak di-tepi, ada yang layak 
di-atas jambangan, niasing-inasing di-hantarkan kapada mertabat- 
iiya; kerana maksucl-nya berbnat tanaman itu akan jjusaka ka|)ada 
anak chuehmnya serta mennberi manfahit bagi diri-nya, saperti 
bnnga deiigan bau-banan, ataii akan pernaungan-nya atau akan 
nbat k&akitan-nya : demikiandah maksnd-nya segala orang yang 
berbnat tanaman itn. Shahadaii tahn-lah ia akan chita rasa-nya 
dan segala bnah-nya dan harum bau-nya segala hnnga-nya telali 
ma'^alnmkaii kapada yang empnnya tanaman itn, shalunlan jika di- 
lihat-nya tiada akan nieniberi manfahit akan diri-nya, maka di- 
bantnn-nya dengan nbi-akar-nya, di-ganti-nya ])uia dengan pokok 
jang lain. Demikian-lah hal s%ala raja, sapMi iKudinat tauam- 
ianaman, maka itn-lah fa^edah-nya. 

Ada pim fakih dan segala manteri itu liendakdah mengamalkan 
tnjoli sharat: periama-tama, shiikor akan kurnia Allah tahila dan 
rasnl-nya; Icedua, di-dahiilnkan kebaktian-ipva akan Allah ta‘ala 
daripacla kcdiaktian akan raja-nya; kHiga, hendak-lah seiientiasa 
-chita-ehita-nya itn menyempurnakan ])ekerjaan raja-nya jiui de- 
ngan perbnatan yang ‘adil, dan di-segerakan-nya segala hnkiim 
hamba ikllab .yang mengadnkan hal kapada-nya ; l'(*empnt, hendak- 
lah jangan bersalahan harang snatn [)ek^rjaan-nya dengan dalil dan 
hadith ; dan jangan liipa harang yang di-titahkan raja-nya itu, 
hendak-Iali berhadapan nyawa-nya dan hati-nya dan segala anggota- 
nya m&igerjakan dia; HHma, redza-lah ia pada barang hal-nya, 
kmina yang redza itn daripada perangai orang yang bebtnapa ke- 
sakitan di-eboba Allah ta^ala akan dia, jika ada ia sabar atas se- 
^ala l)ala“nya itn, maka di-tinggikan-nya mertabat-.nya itu dan 
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di-periiiuliaLakan dia deiigaii sempurna kemuliaaii; Jcemmn, hen- 
dak-lah di-peaijarakan-nya nafsu-Bya daripada segala perangai wig' 
kefi saperti firman Allah ta'ala di-dalam Kxyreai: Fammi y^md 
imt/ikdla dharmim Miatran yarahu, waman ya'mal miffiFala dhar- 
ratin sharran yaraJiu; herti-nya, baraiig siapa be’biiat kebajikan, 
iiescliaya di-peroleh-nya kebajikan jiia dan baraiig siapa bgrbnat 
kejabatan, neseiiaya di-peroleh-nya kejahatan jua baiasan-nya itu 
hetujoh, hendak-lah sen&itiasa pagi dan petang ia hadzir di-balai 
raja, dan baraiig siapa yang tiada, maka di-surohmya panggil; dan 
di-ringankan-nya lidah serta dengan manis muka-iiya bt^kata-kata 
dengan segala mereka itu dan di-persMiahkan-nya barang yang 
di-dapati oleh hikal-nya, dan jikalau dhniiirkai raja sa-kali pun, 
keraiia yang hidat haniba itu sedia menanggoiig murka dan nesta 
tuan-iiya jua, maka sempurna liamba nama-nya; itii-lah perangai 
yang mulia pada segala raja-raja. 

Ada pun Penghulu Bendahari itu hendak-lali ia niengamalkan 
sembilan siiarat: perfama, benar pada barang kata-nya, ktn’ana. 
yang bthiar itu menyambutkan tirai kekaseh-nya dan menolakkan 
segala kejahatan diri-nya; kediia, usaha lagi himat akan permainan 
myd-iiysi ; ketiga, menjenakai^ hamba raja yang terstu'ah kapada- 
supaya kaseli dan redza-lah ia pada mengerjakan. segala pekerjaan- 
keerii pat j dzahirkan segala barang yang di-ktdituidaki raja-nya 
itu melainkan jika tiada di-dalam negeri itu, maka tiada-lah ka- 
])ada-nya; kelima, mengasehi perempuan hamba raja yang karib 
di-dalam ; keenam, di-masokkan-nya isteri-nya sapMi kelakuan 
hamba raja ,yang di-dalam astana; ketujoh,, hendak-lah senmtiasa. 
menatap segala yang terserah kapada-nya ktnana ])ersantapan raja 
datang daripada rumah-nya; shahadan akan hal dunia ini tiada 
sa-kali-kali dapat di-perchayai ; kedelapaa, jangan di-segerakan-nya. 
barang yang ada kapada-nya itu ; kesemhilan.j hendak-lah senentiasa 
chita-nya memtmohi pMiendaharaan tuan-nya dan m&iyidek- 
nvidek apa-apa yang kesukaan hati tuan-nya : maka itu-lah pera- 
ngai yang mulia pada segala raja-raja. 

Ada pun Temenggong itu hendak-lah niengamalkan dtmgan 
tujoh sharat: pertama, mtniaroh penjurit akan memeliharakan diri- 
nya; kedua, jaga ; ketiga, jauh penengar-nya dan penglihatan-nya — 
maka hendak-lah ia pada tiap-tiap hari meniereksai segala orang 
yang tmhukum sajierti rantai dan belenggii dan kongkong dan 
pasongan dan ])«ijara, kerana pekerjaan itu atas nyawa-nya; ke- 
empaf, jangan memandang muka-muka, supaya hash segala peker- 
jaan yang di-titahkan raja-nya; kelima, h§ndak-lah memchari kera- 
patan yang baik, kerana pekerjaan amat sukar ; keenam, hendak-lah: 
ia sabar kajiada barang suatu kata-kata yang di-dtmgar-nya, kerana- 
orang yang memuliakan amar tuan-nya itu senentiasa di-umpat- 
uinpat dan di-ehercba orang; kitujoh, hendak-lah ia sa-pakat ke 
tiga-nya. 
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Ada piin yang luiliibalang itu li&idakdali ia niengainalkan 
•empat sliarat: periama, murah; Iceclua, menjaga segala keliiarga- 
iiya ; ketiga, m&igiiiinptink an segala tipii berperang ; hemipat^ ber- 
riiaiii pelebagai siaijata. Kerana yang huliibalang itu unipama sa- 
•orang tabib, menilek ia pada isteri-nya, niaka di-kira-kirakan-riya 
dari-mana datang penyakit akan dia, maka liendak-lali ia iiieiiciiari 
ubat-iiya, di-hadzirkan-nya akan menolakkan segala penyakit dari- 
pada isteri-nya itu; maka itudah perangai yang mulia pada segala 
raJa-raja. 


Ada pun Slialibandar itu h&idak-lali ia inenganialkan lima 
sliarat: pertama, hendak-lali ia niuafakat dengan Penghulii Benda- 
liari kapada mcmgira-ngirakaix segala basil raja ; kediia^ lumdak-Iah 
banyak shafakat diuigan segala dagang: dagaiig itu nia'amorkaii 
iiegeri dan meramaikan bandar ; jikaiau tiada dagang, iieseliaya 
tiada basil akan raja, dan manla/^at akan diri-nya jnm berkuraiigan : 
ketiga, Jikaiau dagang itu teraniaya, maka bendakdab. segera di- 
.sampaikan kapada segala orang besar-besar dan ka])ada raja ; ke- 
empat, menyidek-nyidek khabar yang datang dari lugeri yang lain ; 
kelirna, di-segcu'akan tafabbus akan segala perabu yang ])ergi datang 
dan di-liadiirkan-nya stgala kLdtnigkapan inenolong segala dagang: 
itu-lah perangai yang mulia pada segala raja-raja. 

Ada pun segala bamba raja yang karib itu hemdak-Iah ia 
mtaigamaikan tmam sbarat, Pertama, hendak-lali sementiasa karar 
bati-nya dan mata telinga-nya pada menxddek-nyidek a])a-apa 
yang keebtdaan tuan-nya datang dan yang menyakiti segala 
raja-nya itu, bei dak-lab segera di-persembalikan-ny a pada raja, 
maka raja ]>un tabu-lab akan dia. Apa-bila di-ketabuY oleh raja 
tiada dengan di-perstmd)abkan-nya, maka hat i raja pun kurang-lah 
akan dia, ada-iiya. Khhia, hendak-lah jangan dengki ia dtmgan 
sama-nya Islam, ktnana yang derngki itu ptnangai yang amat keji 
dan penyakit yang amat pedeh, kerana Allah subbanabu wa-tabila 
pun tiada piukeman, dan kapada- raia pun tiada berguna dan di- 
utas diri pun akhir jadi kesakitan, — hemdak-lab di-buangkan-nya 
.segala perangai yang karatan itu. Keiiga, hendak-lab berani *ia 
bmlatang siunbah })ada ketika-nya, jikaiau kira-kira di-murkai raja 
.sa-kali pun, kerana kdat bamba itu bukan memberi keehidaan ka- 
pada tuan-nya medainkan kemuliaan kapada diri-nya jua. Kmmpal, 
jangan gb-rur-^ akan kurnia raja-nya dan barap kebaktian, ktnana 
yang megabkan diri itu bukan kepujian-nya, ada-nya; dan jangan 
pada chita-nya, Jikaiau barang suatii perbuatan-nya tiada didialusi 
raja-nya, jikaiau sudah sa-kali pun pM)uatan-nya itu, baliawa di- 
diamkan-nya, jangan pada kira-kira-nya akan raja itu main inuka 
akan dia, kerana pekerjaan-nya yang deunikian itii raja bcmdak 
melihatkan budi-nya atau menantikan pada kedika-nya.' Kelima, 
hendak-lah ia baik-baik m^n^^roh rahsia raja-nya, kerana yang rab- 
.sia itu suatu amanat tuan-nya pada segala haniba-nya yang piiehan. 
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‘Sa-kali persetua Eaja ISTiisliirwan bertanya pada iiimteri-iiYa Khoja 
Buzurjniihr Hakim, ''Hai Khoja! betapa peri oraiig yang ineiige- 
liiarkaii rahsia tuaii-iiya Maka sembali Khoja,* "Ahmtiiamku 
Shah ‘A] am! ada pun orang yang mendzahir rahsia tiian-nya itn, 
hukum-nya di-bunyikan ia ka-dalam bumi, supaya rahsia-nya raja 
itii terbunyi/' Kerana pekerjaan yang emipat ‘perkara itu amat 
miilia pada segala raja-raja dan amat sukar pada meuigerjakan dia-: 
pMarmiy mhmnggoiig amanat raja-nya; hednu, menanggong rah- 
sia; Icetiga, berdapat dengan perangai tiian-nya; I'ehnpai]' 
kan-nya pada majlis segala perempiian; kMirria, hcaidak-lah di-ingat- 
kaii-nya barang kelakuan diri-nya dan segala simibah-n}^! jangan 
bersalahan d&igan kaiendak tuan-nya, dan jikal an barang apa aa- 
kali pun, apa-bila di-dapat oleh raja bersalahan kelakuan-nya dari- 
p ad a yang di-sembahkan-nya, maka tiada lagi di-percliaya oleh raja 
.akan dia. Maka tiada-lah lebeh kejahataii di-dalam duiiia dari- 
pada hamba yang tiada di-perehaya oleh tuan-nya. Maka itu-lah 
yang ul-t-ul-t (olok-olok B. ; ? = awal-awal-nya) daripada perangai 
hamba yang di-ma'^afkan oleh segala ra'a-raja itu sapindi firman 
Allah tahda di-dalam Korean: i Uillalia wa'al lu l-imiila ica 

'uli 'Taniri ni/inkum, herti-nya, berbnat bakti-lah kamu akan Allah 
tahila, yabuii menjuiijong amar-nya, dan ikuti oleh kamu akan 
rasul-nya dan orang yang mcnnpunyai perentah sa-tengah daripada 
kamu yahini raja-raja kamu. 

Shahadan bahawa tuan-tuan sakalian pun tahu-lah akan hal 
-dunia ini yang lagi faind; jikalau sa-kira-nya ia kekal pada sa- 
'Orang makhlok, nesehaya tetap-lah dunia ini bahagian orang yang 
'dahulu. Sekarang bedapa dia jatoh pada kita sakalian? Sa-yogia- 
nya-lah kita mengambil nasihat daripada-nya, dan jika kira-n3"a 
dunia ini mulia pada Allah ta^ala, nesehaya tiada-lah di-anugeraha- 
kau pada segala kafir yang durhaka akan dia. Tetapi sunggoh pun 
aku berkata yang demikian itu, jangan pada sangka-mu akii tiada 
■tama‘ akan dunia ini, kerana yang demikian itu penglihatan ka- 
pada pangkat segala anbia^ dan mertabat segala auliak 

Ada pun segala })erbuatan engkau sapMi umpauia orang me- 
nyelam niutiara di-dalam laut, sakalian tuboh-nya lenyap di-dalam 
ayer, maka di-anugtmahakan-nya mulut-nya dan hidong-nya supaya 
jangan ia lemas. Demiikian-lah ada-nya saperti kata Yafith anak 
Kabi Allah Koh "alaihi a’s-salam, ^"Jikalau tiada kelam jasad Kabi 
Allah Adam, nesehaya dzahir bagi-nya segala chahaya ghaib, dan 
jikalau tiada keras nafsu, nescha^^a dzahir-lah bagi-nya tertainbat 
..segala tirai, dan jikalau tiada fitnah dunia ini dengan segala isi-nya, 
nesehaya tertunjokkan -diri-nya segala hakikatd’ Maka hendak-lali 
tuan-tuan sakalian jangan lalai akan ahual dunia ini dan masa 
■dewasa 3ung lagi akan datang. 

Shahadan yang maut mati itu minuman yang akan di-minum 
‘Oleh segala makhlok »!• dan maut mati itu suatu kendaraan yang 
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lagi akaii di-kendarai segala makhlok, dan maiit itii saperti kata 
sha^er : 

yiidillu 14(1(1 zhi ycilliu tva-yal 4ihu hidd(i(iun 

loa. lam yadvi anna'l-mawta Idudfaliu yatliibuh 

herti-n^^a, di-persesat oleh buali chatiir akan yang berniain dan yang 
bersenda^kan dia dan tiada ia taliii akan kematian-nya di-belakaiig- 
nya in&iiuitut -i- Ada pun orang yang bijaksana itii di-mana, 
tempat-nya yang kekal di-perbaiki-nya, dan di-kenal-nya sider ii- 
nya shaitan di-lawan-iiya akan dia, dan di-ktdahiii-nya segera akaii 
berpindali, maka di-sediakan-nya bekalan-nya bagi diri-iiya. Ada 
pim jikalan tiAda kebaktian, sia-sia bagi-nya kiirnia; dan jikaiaii 
(tiada B) di-pw’oleli, sia-sia bagi-nya usaha; dan jikalan tiada 
pekerjaan yang ttn*bimyi, sia-sia bagi-nya siasat ; dan Jikalan tiada 
sabar, sia-sia bagi-nya orang yang berilmu, dan Jikalan tiada rahiyat, 
sia-sia bagi-nya raja; jikalan tiada bagi-nya p&i&i gar, sia-sia bagi- 
nya pengajar. 

Ada pnn keinndian daripada itn, ini-lah ineiiyatakan Inikum 
r&am di-dalam ntged Pahang dan Johor dan Perak yang •!• terpakai 
di-negeri Melayu daripada zanian dahnln kala. 

(1) Bah yang pertama pada menyatakan segala yang di- 
larangkan oleh raJa-raja ia-itn segala yang kmiing saperti tabir 
■ dan alasan talam dan barang sa-bagai-nya sapMi pMiiasan rumah 
kamii, mtdainkan segala yang lekat pada tid)oh kanui sapMi baju 
destar kamn dan barang sa-bagai-nya ; dan deniikian lagi emas pun 
sapMi tetampan bajn dan pntar-pntar^ emas dan rami)n kain emas 
dan ])arang sa-l)agai-iiya sapMi perhiasan alat kmjaan. Maka 
barang siapa mennakai dia, Imkum-nya di-rani])as. Ada pnn pada 
kani khiyar^ hnkum resam, di-buiioh, kerana ia menyeru])ai alat 
kerajaan dan nndalui amar raJa-raJa, dan barang siapa htmdak 
berbuat dia, nielainkan di-pohonkan kaj)ada raja, maka dapat di- 
pMmat-nya. Ada ])nn pada kanl hukiiin resam, segala yang kil- 
ning itn dapat di-ambilkan akan telinga tabir dan akan sibar segala 
pakaian lain darifiada yang telah tersidint itn; })akai-lah oleh kamu 
sakalian kerana ia akan menambahi keiunliaan dan perhiasan se- 
gala raja-raJa. 

{2) Peri pada menyatakan segala taiiah perhiunaan yang 
tiada di-perhninai oleh tnan-nya. Maka barang siapa yang hendak 
berbnat dia, maka di-pinjam-nya pada tnan-nya atau di-S(nva-nya : 
kemudiaii Jikalan berkehendak tnan-nya, di-kombalikan kapada-nya; 
Jikalan ia hfedak akan dia, s%ala kal' seperti di-beli-nya kapada 
tnan-nya; maka hendak-lah kamn sakalian mtaiolong saudara kuinu 
yang Islam. 

Ada \mn pada snatn khiyar hnkum resam taiiah perhumaan 
yang tiada di-perhumaY oleh tnan-nya, tiada sa-kali-kali dapat di- 
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tegalikaii akan baraiig siapa yang heiidak berbiiat dia, inelainkaii 
taiiah itu didaraiigkaii sebab heidak mengambil manfa^at dari- 
pada-nya atau tanah yang liampir dusun-nya" 

(3) Peri pada ineimitakan hukuni resaiii segala oraiig 3'aiig 
bertanani-tanainan. Ada pun h&idak-lah pada segala kaniii 
bertanam-tananiaii itii di-perbiiat oleli kaniii pagar dan parit, Jangaii 
taksir pada m&mnggui dia. 

Sa-bermula tanain-tanaman itu atas diia perkara. Baiiawa 
.sa-nya tanain-tanamaii itu ada berpagar, jika masok kiudoau atau 
lembu, jikalau tertikam pada malam, m&iyileh binatang itu, sa- 
belah harga-nya meiiyileb; tetapi pada kaul yang sal/ menyileh 
semua-nya harga-nya tanaman itu, di-sileh oleh (ydiig) tunpuiiYa 
kerbau atau lem])u. 

Kedua, tanaman itu tiada berpagar, maka di-tikam pada ma- 
lam, menyileh semua-nya yang cnnpunya tanaman itu, tiada-lah di- 
.sileh-nya oleh yang empunya kerbau; maka pada siaiig tertikarii, 
esa pulang dua hukum-nya, melainkan jikalau sudali mashhor 
nakal-nya kerbau itu, sa-hingga menyileh sa-belah harga-nya jiia, 
maka tanaman itu di-sileh oleh yang empunya kerbau. 

(4) Peri pada m&iyatakan hukum segala orang masok kam- 
pong orang pada malam hari, jikalau terbunoh, mati sahaja. 

Ada pun pada kaul yang sah, jikalau dapat, di-tangkap; jika 
terbunoh, menyileh ia sa-harga-nya ; tetapi pada khiyar, mtmyileh 
itu dengan sa-teiigah harga-nya tebusan. Jikalau ia lari, dapat 
di-ikut-nya itu sa-;iurusan juga, hingga jatoh kesamaran, ikut-nya 
itu dengan orang lain. 

Melainkan kam|)ong itu tiada berpagar, maka tia{la sharat 
vang dahulu itu; sa-hingga di-pereksai laki-laki atau perempuan 
atau harr atau hibdi: jangan taksir atau mabok atau siumaii. Jika 
dapat di-tangkap, tangka]), jangan di-bunoh; dan jika tiada menge- 
,nai itu melainkan tiada dapat di-ikut-nya barang ka-niana; me- 
lainkan orang itu menchuri membawa harta-nya, barang ka-mana 
di-ikut-nya; jika tenbunoh, mati sahaja, 

Jikalau masok pada siang, di-tangkap-nya ; jika melawan, mati 
aahaja. 

Demikian lagi, jika ia datang menumbok pintu pada malam 
dmpunya kampong dengan kahar-nya, maka tiada di-beri-nya izin 
•oleh yang empunya kampong, jika ia tertikam, mati sahaja, me- 
lainkan orang itu zawwal ‘akal. 

(5) Peri pada memyatakan hukiim segala yang ^membawa 
isteri-nya atau saudara-nya atau barang ke^aifan-nya di-tengah-nya, 
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jikalaii di-tmpek-* oleh orang, jika t&buiioli, inati saliaja. Ada. 
pim siiatu iklitiar iiiiknm resam, orang yang inabok itii, jikalau 
dia inelawan sa-kali pun, Jika dapat di-tangkap, tiada hariis di 
biinoh-iiya orang itu, 

Ada p 1111 iklitiar liLikuni resam akan orang yang nimbawa rnii- 
kali-nya itu, jikalau di~niaskharai oleli sa-orang, dapat di-pertikam- 
iiya: itu pun atas dua perkara; siiatu di-rebut-iiya pada tatkala 
membaAra-nya ; kedua, di-naiki-nya ka-rumali laki-laki itu, 

Ada pun jikalau yang niaskhara ia-nya itu. '^abdi, jika terbuiioli 
ia oleli liarr, meniyileli sa-belah liarga“n3’a ; jikalau sa-liiiigga liika 
jiia ‘^abdi itu, tiada-lali meinberi diat. 

Jikalau harr sania Iiarr, jikalau niati, di-kisaskan ; jikalau liika 
saja yang iiiaskliara, suatu pun tiada ptn-keiiaaii-nya. 

Dtunikian lagi, jikalau %bdi sama bibdi. 

Ada pun yang niaskhara itu harr, jemg di-maskharai itu ‘'abdi,, 
jikalau mati harr itu, kisas; jikalau luka saliaja, tiada dapat di- 
kisaskan sa-hiiigga di-beri ubat luka juga oleli bibdi itu. Ada pun 
pada kaul yang sah dengan baraiig dial sa-kali pun, kisas iiukuni- 
nya ataii niemberi diat. . 

Ada pun jika orang menggarodak nunali orang, jikalau ter- 
tikam, mati sahaja; jikalau ia lari, jangan di-turut-nya ; jikalau di- 
turut, jika ia mati atau luka, di-kisaskaii hukum-nya melaiiikan 
orang itu zaivwal bakal ; jika sebab ia gila atau sebab mabok-nya, 
di-pnkul jua hukum-nya, dan jika ia melaivan, di-liunoh sunggoh- 
nya. 

Maka hendakdah pada segala yang membawa isteri-nya itu, 
k bersaudara dari jauh, maka sempurna-lah ia orang yang hudi- 
man, Jika (tiada A) demikian, di-bunoh yang membuuob itu k lo. 
Ada ].)iin sliarat tempat itu sa-kira-kira tiada lepas darifiada-nya 
llama adab akan yang membawa kt 6 iifan-nya itu. Afaka hcnnlak-lal} 
kamu sakalian, jikalau bertemu dtnigan orang membawa anak isteri- 
nya, litnidak-lali karnu sakalian nienyinipang jaidi-janh ; jikalau 
jalan itu semjiit, berbalik. 

((>) l*eri pada menyatakan bukum rtAsain segala orang yang 
mcniampar orang dan memaki isteri orang pada yang bnkan patut 
tempaf*^ ka-atas-iyva, jika tertikam, mati sabaja-lab. Ada pun pada 
kaul yang sab, tiada dapat tikam: sa~hingga di-balas jua, dapat. 
Tetapi akbiyar kata, jika ia melawan sekab di-balas itu, jika ter- 
bunob, mati sahaja-lah. ■ ^ 
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Ada pun oraiig memaki isteri orang, maka di-tampar-nya oleh 
yang mpunya isteri, jika ia meiawan, mati sahaja ; jika tiada ter- 
iialusi oleli-nya, maka mengadu ia kapada hakim, maka deiigan 
ikhtiar liakiiii meiighukumkan dia; maka di-belali lidah-nya. Demii- 
kiaii lagi orang mmigadu-ngadu orang dan ^abdi saina-sama hibdi 
branilek tuaii-nya. 

(7) 'Pm pada menyatakan hukiim segala orang berzinali de- 
ngaii isteri orang ataii deiigan ke^aifan-nya orang, jikalaii di-dapat- 
nya oleh yang ennpunya isteri at an dengan kata sa-*orang saksi yang 
b&iar, Jikalaii hamba orang sa-kali pun, ia di-bunoli. Ada pun 
pada suatu khiyar hukum resam, yang menengar khabar daripada 
hamba orang itu, tiada dapat di-perentahkan-nya nielainkaii keinii- 
diaii daripada beroleli istidlal pada menyatakan melainkan dengan 
tiga sharat ; pertama, benehi laki-laki itu akan dia ; kedua, khiismnat 
shahr dengan laki-laki dan perempuan yang di-tahasarat^‘^ itu — ma- 
ka hendak-lah ikhtiar pada yang empunya isteri menchari saksi pada 
memereksai dia; Jika tiada demikian, di-bunoh yang membunoli 
itu : kediga, dengan kias hakim mengambil dbarat pada suatu dalil 
akan keiiyataaii-nja. 

Ada pun sharat ini pada segala orang yang nikah atau tiada 
dapat di-nikah kerana ketiadaan wali-nya dan barang sa-bagai-nya 
daripada segala barang yang tiada mengharuskan nikah atas-;.ija.- 
Jikalaii kelakuan-nja gundek-gundek^^ saperti kelakuan isteri-nya,, 
maka dapat di-perentahkan-nya melainkan dengan dua hal ; suatu,. 
segala orang yang di-titahkan raja; kedua, Jikalau ada perempuan 
itu berzinali dengan ham])a raja pun ada, dengan orang keluarari 
pun aila, maka di-bniioh-nya hamba raja itu, di-])unoh luikum-nya 
yang membiinob itu, ataii di-denda sa-kati lima. 

Ada pun zinah itu atas tiga, bagm : suatu, harr sama harr: 
kedua, liarr dengan dihdi: ketiga, hibdi sama ‘alidi. Maka harr 
sama ban* itu: jikalau mati, di-kisaskan ; dmnikian lagi jikalau luka, 
kemudian da ri itu di-berkas kedua-nya laki-laki itu, maka di- 
guling: [)ada suatu kaul di-tahizizkan kedua-nya laki-laki itu ; pada 
suatu kaul kadim hukum resam di-dera saja atau di-tahizizkan, 
tiada di-bunoh. 

Ada ])un pada kaul kadim hukum resam segala orang yang' 
membawa ilarah mati itu, lepas ia daripada mati, Jadi hamba raja. 
Maka yang ])ere,mpuau itu, jika sudah ia merasai nikah dahuluv 
jika mati laki-laki kedua-nya, di-bunoh ia : jika hingga luka saliaja, 
di-dera sa-ratus akan dia. I)tmiikian lagi, jika btdiim ia meu*asai 
tetapi jika mati kralua-uya laki-laki itu, di-dera ia lagi di-daiikh,"*^ 
tiada di-bunoh. 

Ada pun jikalau perempuan itu harr laki-laki itu pun harr,. 
yang di-bunoh-nya itu hibdi, di-ganti-nya dSngau sa-teiigah harga- 
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iiya; maka hair itu di-guling, perempnan itu di-dera hukiim-nya, 
inahu niiihsiii, mahii tiada innhsin. 

Jikalau perempuaii itu harr, laki-laki itu hibdi, maka ter- 
hunoh "abdi itu oleli harr yang dia ada deiigan itu, maka kanbali 
kapada hiikum yang dahulu itu Juga; Jikalau harr itu terbiinoh oieh 
h'il}di, diJvisaskaii 'abdi itu, perernpuan itu di-l)unoh hukum-iiya 
Jika ia muhsin ; dan Jika tiada ia niuhsin, di-dJu’a, laki-laki di-daukh. 
Tetapi pada kaul hukum resam, Jikalau perenipuan itu 'abdi raja, 
maka sa-hiugga di-dera atau di-ta^^azizkan. 

Jikalau perernpuan itu %bdi, laki-laki-nya harr, Jika bermatian 
sama harr itu, di-kisaskan, perernpuan itu cli-bunoh ; dan jika ber- 
liikaan sahaja, di-dera lagi di-daukh^-^ yang laki-laki itu, saperti 
hukum yang dahulu itu Juga. 

Dan Jikalau ^abdi sama hibdi^''^, yang mengambil pun hil)di, l)er- 
matian, di-kisaskan hukum-nya, perenipuan itu di-bunoh; Jika beu- 
liikaan saliaj a, di-benkas ketiga-ny a, maka di-guling di-t eiigali 
pasara. 

DemiikiaiJ® lagi Jikalau scygala oraug yang berkelalu bukan 
pada temj)at-nya. 

o 

Maka hcmdak-lah kamu sakalian nikah pada segala yang sudah 
lama dudok atau baharu Jikalau mengtdval dia^’^. 

(8) Beumula bab ])ada menyatakan luikirm segala hil)di yang 
mtuiesta harr, maka oieh harr itu di-pukul-nya ; Jika ia melawan, 
mati sahaja; Jika tiada dia mcdawan, Jika terbiinoh, menyiieh harga 
‘^abdi itu dengan harga tebusan; Jikalau tiada terhaiusi oieh harr 
itu, niDigadu ia kapada hakim, atas ikhtiar hakim-lah menghukum- 
kan dia. Jika harr itu maskhara akan ‘abdi, maka di-lawan-nya, 
Jika terbunoh hibdi itu, mtmyileh harr itu dengan harga nilai yang 
l)tuiar; hukum-nya yang kapada raja, lain pula. Bermula Jikalau 
hibdi menggoc'ho'h harr, di-kisaskan, kernudian di-pasak tangan-nya 
kedua, melainkan harr itu memakaB^ bini hJxli hingga dia kisas- 
kan sahaja Juga, hukum-nya. 

(9) Pm pada menyatakan hukum mengtnnhalikan segala 
liarnba orang yang berjiialan. Maka barang siajia menehuskan dia, 
hingga enam bulan lama-nya dapat di-kmlialikau kapada tuaii-nva. 
Ada pun hiib yang dapat di-ktmibalikan-nya itu saperti gila atau buta 
larangan atau isak atau pelari atau penchuri atau menehabul tuan- 
luu atau busong darah bunting. Melainkan hamba itu tebusan 
baharu datang, maka hingga-iiya yang dapat di-kembalikan lagi 
sa-kadar anak bulan, pMama bulan Jiia ; Jikalau le]>as daripada itu, 
tiada-lah di-kembalikan lagi, mSainkan ^aib-nya itu ])ada tuan-nya 
jang berjual dia, maka kembalikaip^ saperti hukum yang dahulu itu. 
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(10) Peri pad a iiien^^atakan hukum segala orang nierdeheka 
yang membawa iitang-utangan orang atari sakai orang atari bidiianda 
orang atari hamba orang tiada dengan sa-tahu peiighrilri-nya atari 
trian'-nya ; jikalan barang sriatii hal-nya, tertanggong atas raing^ 
membawa dia, ya'^ani atas diri-nya atari sakaimya sadagi baum 
kemibali kapada penghiilu-nya atau tnan-nya. Ada prin jika mhii- 
bawa dia saperti yang telah tersebnt itu, jikalau ka-hulu 'Tduk 

Linas serta alkas *1* yabiiii liingga Pel-k; jikalau ka- 

larit bingga Penor dan B.neh.h, jikalau barang suatu ahual-nya, 
tiada-lah tertanggong atas-nya. 

Ada pun pada suatu karri hukum resam, jikalau taksir yang 
niMiawa dia itu sapMi di-lalrii-nya hingga yang telali tersebut 
itu dengan sa-taiiu yang membawa dia atari mati dengan kerja 
yang di-suroh kapada-nya itu, meiiyileh sa-harga-iiya, maka ter-- 
ritama segala orang yang membawa ‘^abdi orang itu dengan sa-tahu 
tuan-iiya. Maka hendak-lah s^ala hamba orang yang pergi men- 
chari itu, d&igan tafahhus tnan-nya ; jikalau tiada deniikian itu,. 
tertanggong atas tuan-nya. Melainkan pergi-nya itu tiada dcmgan 
sa-tahu tuaii-nya atari kemudian daripada tafahhus tuan-nya, maka 
tiada-lah tManggong atas tuan-nya melainkan atas-nya juga. 

(11) Peri pada menyatakan hukum s%ala orang yang mengu- 
tang hamba orang yang tiada sa-tahu tuan-iiya. 

Ada pun yang hamba orang itu atas dua bagai : pMania, ham- 
ba orang itu ada berpunya (milek A), maka dapat m&igiitaiig dia ; 
kedua bagai, hamlia orang itu muflisi, maka tiada dapat memgutang 
melainkan sa-paha; jikalau lebeh daripada itu, hilang harta-nTa. 
Ada pun kata kami ini pada orang yang m&igutang sah, brikan 
pada orang mmiiaga dengan dia; jikalau pada hal berniaga, tiada 
hams di-perhilang harta-nya, dan tiada tManggong atas tuan-n_ya. 
Maka heidak-lah kaniri sakalian memgutang segala hamba, orang 
itu menilek kHakuan-nya snpaya jangan bmiiaga kmiiidian. 

(12) Peri pada menyatakan hukum segala orang (yang) ber- 
hutang bcwgadai. 

Ada pun utang itu atas dua bagai: sa-bagai, yang mengikutkan 
iitang-iiya, jikalau ])arang suatu salah-nya, maka di-huknmkan,. 
oleh tfmipat bfumtang di-kurang utang-nya mana kira-kira diat-nya.. 
Melainkan sangat ziadah-nya di-pukul-nya atau di-nakali-nya de- 
ngan kahar-nya. Itu ])uii demikian juga di-kurang utang-nya 
mana kira-kira -nya isi kahwin-nya, mithal-uya. Di-dalam pada • 
itu pun manai ikhtiar hakim pula mengira-ngira dia. 

Ada pun gadai itu atas dua perkara: suatu gadai bewbunga 
itu, jikalau berapa iama-nya sa-kali pun, hingga ganda juga. De- 
mikian lagi sa-hingga hutang yang b^rbunga dan yang mengmibil 
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atiinini.. ..... . ka-lant. Ada pun pada kaiil yang sail 

tiada sa -kali-kali dapat melebehi daripada pohon-nya. 

Ada pun gadai yang tiada berbunga itu, jikalau datang ka- 
pada ahad ganda-nya, inaka hendak ia memberi tahii kapada yang 
empiiiiya gadai ineaiyuroh ni&iebus gadai-nya; jika ia tiada ter- 
tebus, inaiia kira-kira kapada emas-nya, itu jua ada di-ambil-iiy;a, 
■baraiig lebeli-nya di-kembaiikan kapada tuan-nya. Jikalau sa-kira- 
nya gadai itu terkiirang daripada ganda emas, sa-liiiigga dataiig 
had ehukiip bunga-nya itu, heiidakdah ia inmyiiroh mtvnebus dia 
pada yang empunya gadai, dan jika tiada tertebus oleh-nya, sudah- 
lah dengaii itu Jua hukum-nya. 

Ada pun yang gadai sahaja itu apa-bila dataiig pada janjian, 
htnidak-lah ia memberi tabu nienyuroh menebus gadai-nya itu dua 
tiga kali dmigan di-persaksikan-nya ; jika tiada jua ia nialiu nieiie- 
bus dia, di-urupkan-nya^^ atau di-kerat-nya pada yang liarus di- 
kiuat,^^ mana kira-kira emas itu di-ambii-nya, barang lebeh-nya 
‘di-kemibalikan-nya pada tuan-nya. Jikalau kurang gadai itu dari- 
pada tmias-nya, barang yang kurang-nya itu Jadi utaiig-nya. Di- 
<lalam pada itu pun h&idak-lah banyak-banyak shafakat kamu akan 
.segala orang yang bergadai dan yang berliutang; dengan ikhtiar 
hakim pula in enibi eh arakan dia, 'supaya jangan jadi amat bersa- 
lahaii dengan hukuin Allah ta^aia. 

(.13) Peri pada meiiyatakan hukum segala orang yang numg- 
.anibil anak hamba orang tMmang oleh ibu-nya. 

Ada pun barang siapa m&gambil dia, bendak-lab mem- 
bm tabu tuan-nya: jikalau sudab dengan i^:in tuan-nya, 
htmdak-lah di-persaksikan-iiya. Ada pun iziii tuan-nya itu 
.atas dua bagai: pertama, melepaskan dia sa-kali ; ke- 
-dua, menyukakarP'^ pada memSiharakan dia. Ada ])un izin yang 
menyatakan-^ pada memeliharakan itu, sa-pertiga harga, sa-])ahagi 
.akan menudiharakan dia, d^gan itu kembali kapada tuan-nya. 
(Ada pun, jika tiada dengan sa-tahn tuan-nya A), maka di-bahagi 
emam, sa-l)ahagi akan yang memSiharakan dia. A&a pun pada 
kaiil yang sab, suatu pun tiada di-peroleh-nya, dengan itu keml.)a]i 
kapada tuan-nya, kerana ia melalui amar raja itu ; melainkan su- 
kar ia akan memheTi tahu tuan-nya sapMi ttmipat-nya jaiili dan 
barang sa-bagai-nya, maka kembali kapada liukiun yang dabnlii 
itu. ■ ■ ■ ■ 

(14) Peri pada menyatakan hukum segala orang yang meuigu- 
pah hamba orang tiada sa-taliu tuan-nya. 

Ada pun jikalau hamba orang itu mashhor ia rmnigambil 
npahan atau yang memberi . basil akan tuan-nya atau sewa-nya. 
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jikalaii mati ataii baxang siiatii aliiiaLiiya, tiada menyileh, 
dan sa-bagai-Bya/mtxmleh sadmrga-^^^^ 

Ada pun jikalau di-pinjam kapada tuaix-nya saperti naik kayii 
ataii in&iyelam jala-^ dan barang sa-bagai-nya, Jikalau baraiig 
.suatu aliual-nya hamba orang itu, menyileh ia. Ada pun siiatii 
kaul hukuni resam menyileh itu d&gan harga-iiya juga, kerana 
pektu*jaan itu deiigan sudah izin tuan-nya. 

Ada pun Jikalau di-pinjam-n^n itu tiada terkhas dengan suatu 
pekerjaan, Jikalau barang suatu hal-nya, menyileh ia. Melainkan 
inati-nya itu dengan sudah hukuni Allah tahila ; lain daripada itu, 
.saperti di-tangkap harimau atau patok ular dan barang sa-bagai- 
.nya daripada segala keniatian yang niana Jatoh atau dengan ikral 
tuan-nya, Jikalau barang suatu hal-nya pun, biar-iah; inaka tiada-, 
lah ia menyileh, niedainkan taksir atas yang meminjam pada ineine- 
lihara dia. Atau dengan kerja yang lain daripada izin tuan-nya, 
Jikalau barang suatu hal-nya, menyileh ia. Demikian-lah lag! ke- 
Iinidak-nya segala b.inatang yang bernyawa. 

Ada pun hukuni ini bersalahan dengan hukum meminjam se- 
gala harta sapndi snijata dan segala perkakas perhiasan ; tetapi 
]>ada kira-kira harga-nya Jika terbakar atau karam dan barang 
.sa-bagai-nya, menyileh ia deiigan sa-tengah harga-nya, itu pun 
jikalau lepas nama taksir daripada-nya, Jikalau barang suatu 
nhual-nya menyileh ia, medainkan dengan ikral tuan-nya pada se- 
gala kebinasaan-nya itu, tiada ia menyileh. Ada-nya. 

(13) Peri pada menyatakan hukum segala orang yang me- 
n a roll hamba oraiyg lari. 

Ada ])un barang siapa diam di-hutan padang istimewa di- 
negeri, Jikalau ada orang lari datang ka])ada-nya, hendak-lah di- 
bawa-nya ])ada hakim; jikalau tiada demikian, di-hukumkan ia; 
jika laki-laki, di-dauklP^^ pohon telinga-nya; Jika peremipuan, di- 
<ihukor lagi di-manau; Jikalau mati atau lari hamba orang itu, 
kena niengganti luirga-nya lagi di-kira-kira isi buat-nya-'^ saJama- 
nya diam kapada-iiya itu. Ada ])ini pada suatu kaul hukum resam, 
jika ia merdeheka, sa-liingga di-ta^azizkan Juga. 

Maka ini-lali kami sednitkan 'adat tebus segala hamba orang 
yaiig lari itu; jikalau di-dalam kota, sa-kupaiig dinar; Jikalau di- 
luar kota, hingga bimarat negeri, ciua kupang clan tiada Jadi ram- 
])asan segala ])embawakan-nya. Ada pun di-luar ‘^amarat, saperti 
hi-hilir Kanjong-^ dan ka-hulu Sungai Lintang tiga kupang tebus- 
nya dan l)arang paribawaan-nya sap&ti pisau parang dan segala 
beiida yang terkiirang harga-nya Jadi rampasan, barang yang lain 
daripada itu keunbali kapada- tuan. 
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(16) Pm pada menyata'kan hnkmn segala oraiig yang her- 
jnal dengan orang dari-pada sa-orang kapada sa-orang, k&iindian 
jikalau berteniu dengan tnan-nya, jika berkeheiidak tiiaii-nya akaii 
dia, di-tebus tuan-nya sa-penebns, tiian-ni^a yang baliarn itu tiada 
dapat lebeh, di-perhiiangkan harta orang yang menebns itu, nielaiii- 
kan dengan tuan-nya (atas B) yang ber jnal pMaina itu jua dapat 
hasil-nya. Ada pun ka-hilir kuala sa-emas, hiiigga T'erusan &iaiii 
kupang,,^'*^ liingga Benjah^^ kurang sa-kupang dua emas, hingga 
Bira^^ dua mas, hingga Merehong’'^^ tiga emas, hingga Ronipin sa- 
paha, Pontian lima mas, hingga Endau tiang belali, hingga Mer- 

sing dua emas, hingga.. tengali tahil. x\da pun ka-sa- 

belali Sana Kuala Pahang Tua sa-emas, hingga Peiior emam kupaiig,, 
hingga ka-lautan''^^ dua emas, hingga ka-Kermasan^*'" sa-paha, hing- 
ga Paka lima emias, hingga Dungun tiang belah, Eaiitau Abaiig- 
tujoh emas, hingga Tmigganii tengah tahil ; jikalau ka-hulu sungai 
hingga Ketapang sa-enias, hingga Antik^*^ lima kupang, hingga 
Salang enani kiipang, hingga Lubok Paku kurang sa-kupang dua 
emas, hingga Kuala Jmpul dua emas, hingga Ikhigaling*^’^ dua 
emas sa-kupang, hingga Kuala Bera tiga emas, hingga Kuala 
Teriaiig kurang dua kupang sa-paha, hingga Semantaii sa~paha, 
hingga Pasir Mandi tcnigah lima emas, hingga Lubok Pelang lima 
emas, hingga Tambangan tiang belah, hingga Jaka kurang dua 
kupang tujoh emas, hingga Kuala^^ tujoh emas, hingga Selinsing- 
tengah tahil, di-dalam Tenibeling tengah tahil ; jikalau lepas dari 
itu sa-perdua harga tebus-nya, tetapi pada kaul hukuni rt\sam kata- 
nya sa-perdua harga-nya itu d&igan harga-nya tid)us-iiya juga. 
Demikiaii lagi segala ujong karang yang di-laut pun, jikalau lepas 
daripada S&lili clan Tl’engganu. ulda pun yang kaini sebutkan, 
jikalau ka-hulu Lapas ( ? = Lipis) daripada Kanja*^*^ dan ka-hilir 
Lapas clari Sungai Lintang itu barang ada ])embawakan-nva, sa- 
puloh emas yang mendapat dia, 

(1'7) Peri pada menyatakan hnknni segala orang yang men- 
dapat perahii hanyut. 

Ada pnn jikalau di-cla])at-nya, hen dak-la h di-bawa-nya ka- 
negtui di-pcusaksikaii-nya samentara belum berteniu dengan 
tuan-nya, di-pakai; apabila berteniu dengan tuau-uya, di-kembaii- 
kan-nya. Acla pun jikalau ada di-laut di-da{.)ati-nva jierahvi itu, 
sa-pertiga harga-nya, sa-bahagi akan yang numda})at dia, 

(18) Peri ])acla menyatakan hukum segala orang .yang men- 
dapat barang suatii sapMi emas perak dan barang sa-bagai-nya, 
hemdak-lab cli-bawa-nya kapada hakim di-persaksikau-nya. Jikalau 
tiada demikian, niaka kemudian ketahuan benda itu, inaka di- 
hukumkan ia sapeuti hukum peneliuri, jikalau sudah di-bawa-nya 
kapada hakim di-keluarkan-nj^a sa-puloh dua akaiP^ yang men- 
dapat itu. 
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(19) Peri pack menyatakan hukimi segala kkebehan kivil 
xaja-raja daripada kiyil kamii sakaliaii. 

Ada pun barang siapa memalu hamba raja lain maii, Jikalaii 
liarr, masok ulur pada raja; Jikalau kbdi, di-kerat lelier-nya; 
Jikalau dengan sa-tabn_ tuan-nya, di-denda sa-kati lima. Maka 
hendak-lali kamu sakalian Jaiigan nielawan segala bamba raja» 
jikalau sa-bagai-mana sa-kali pun. Ada pun yang dzkif paka 
hukiiin resam jikalau hamba rajt itu sangat maskiiara-nya akaii 
dia saperti atas kekifan-nya yang tiada dapat di-sabarkan-nya 
atau tiada dapat bklepas diri-nya daripada tangan-nya, jikalau 
ada saperti sharat ini, maka dapat-lah ia mendataiigkan tangan-nya 
kapada lianiba raja itu atau barang salah-nya bm tabu pack hakim 
atau pada peiighiilu-nya raja mmghukum dia. 

(20) Peri pada mkiyatakan hukum segala orang yang inkn- 
bunoli kerbau Itmibu raja. 

Ada pun barang siapa membunoh dia, esa pulang dua kali 
tujoh hukuin-nya; jikalau anak raja, esa pulang sa-kali tujoh 
hukum-nya. Demikian lagi akaii Bkidahara esa pulang tujoh jiia; 
jikalau inanteri, esa pulang lima hukum-nya; jikalau sida-sida 
beitara, esa pulang lima hukum-nya ; jikalau rakyat, esa pulang 
dua hukum-nya. ikda pun jikalau kbdi, di-pasak tangan-nya. Ada 
pun pada kaul yang sah sa-hingga esa harga-nya jua kira-nya. 

(21) Peri pada memyatakan hukum segala orang bkjual pem- 
hiasan raja atau sakai raja atau budak-budak raja. Jikalau orang 
yang berteiitu, esa pulang tujoh hukum-nya lagi cli-katai di-haclapan 
inajlis. Jikalau hamba raja, di-ganti-nya esa pulang tujoh, lagi 
di-suroh nesta pada sakai-iiya: jikalau orang yang bertkitu, sa- 
hingga sa-inusim lama-nya; jikalau hamba raja, sa-tahun lama-nya. 
Ada ])un jikalau lain daripada itu datang-lah had akan dia saperti 
yang tersebut itu. Ada-nya. 

(22) PtuM pada mcupyatakan hukum denda.'^^ 

Ada pun denda yang sa-kati lima taiiil itu, lantan-nya”^^ lima 
talii] sa-])aha, f)Lmiakanan-nya tcmgah tiga ratiis timah. Ada pun 
faedah-nya ya])g sa-kati lima tahil itu, pada Raja sa-kati, yang 
lima taliil itu akan Btmdahara, lantin-nya akan M&iteri, pema- 
kanan-nya akan Ternenggong. 

Sa-bagai lagi, denda yang sa-puloh tengah tiga tahil itu, lan- 
tin-nya tiga tahil sa-paha, })emakanan-nya sa-ratus tengah tiga- 
puloli timah ; faedah-nya sa-puloh tahil kapada Raja, tengah tiga 
tahil akan Manduiika, lantin-nya akan Menteri, pemakanan-nya 
ukan Ternenggong. 
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Sa-bagai lagi, denda yang tnjoh tahil sa-palia itii, lantin-nya'. 
sa-tahil sa-paiia, p&nakaiian-nya tengah einpat-piiloli tiniah. Ada 
pun faedah-nya itu enam tahil pada Eaja; sa-tahil dua-beias einas- 
akan Maiidulika, lantin-nya sa-tahil sa-paha akan Menteri, pema- 
kanan-nya tengah empat-puloh timah akan Temenggong. 

AAr pun yang lain-lain daripada itu segala yang kechil-kechil 
lima tahil sa-paha dan tiga tahil dan dua tahil sa-paha dan sa-tahil 
sa-paha, itii-lah denda 3 ^ang akaii. inakan Mandulika dan Menteri 
dan 'Temenggong. Ada pun daripada kechil itu, jikalau hamba 
raja, denda-nya itu akan EaJa juga; jikalau kadar ra'^ayat, niaka 
akan Mandulika dan Meiteri dan Temenggong dan segala orang- 
yang meniegang pekerjaan-nya itu. 

Ada pun banyak-banyak ikhtiar segala yang budiman pada:, 
kira-kira itu, kerana segala perbuatan itu lagi akan di-kirai Allah 
subhanahu wa-ta^ala pada ha ri yang ktoudian, sapeuti sal)da blal)i 
salladlahu brlaihi wa-salam: al-msamu murakliahiin 'ala 'l~lcliataf% 
wa'l-nisyani, dan saperti kata di-dalam Sabah Eayat, Mikalau tiada 
atas tiga penkara, sia-sia ; yahini tiga ptu’kara ;• Jikalau tiada miibnin,. 
sia-sia bagi-nya shurga ; jikalau tiada kafir, sia-sia bagi-nya naraka.^* 

(23) Peri pada menyatakan hukum segala orang yang dur- 
haka akan Eaja. 

Hukum-nya, di-seksa dengan tiga ratus eiiam-puloh ])agai-nya 
seksa sa-bilang urat, inaka harta-nya di-rampasi, anak isteri-nya 
jadi hamba Eaja. Maka orang itu di-beri hnlzal) sa-lama-lama- 
nya dengan sa-ratus empat-j)uloli delapan bilang tulang maiuisia. 
Jikalau ia sudali mati, di-btdah canpat, maka di-l)uangkan enipat 
daksina'^'"*. Heunikian lagi barang siapa sharikat dinigan dia. Ada 
pun barang siapa mtanmgar khabar-nya, maka tiada di-ptn’sembah- 
kan-nya ])ada Eaja, hukum-nya di-kerat lidah-nya dan di-pasak 
kedua telinga-nya dan di-eliungkil kedua inata-nya, di-buangkan 
pada tempat yang khali. Maka hendak-lah kainu sakalian, jikalau 
mcuuaigar khabar yang memberi niudlarat akan Eaja kamu, segera 
karaii persembahkan kapada Eaja atau ka]nida segala orang yang' 
karib kapada Eaja: jikalau khabar itu tiada bertentu sa-kali pun 
kapada Eaja, tiada akan memberi miidlarat atas fliri kamu. 

Wn-qad ErAfdatuEuiidallafaiu bi-fa^riki^ sanafi 

alfa ira-arbaSi min hijmUEnabiyyali 'l-avminfa 'aid ziihdri 7- 
sbarfat'^^%, afdul al-saldl waEmuIk ivaElahiyydt 'aid .^ialtihhia iraliiya 
min sanafi d-za'm Hs'a wa-hlmna ymunan min idiahri 'UMnharra^a , 
min iaillfUSultanifl-'adil ahhdsil al-himil 'A hd nl-Ohajur 
MuJiaiyu’d-dln Shah Khalifat btildan. 

(24) Tm menyatakan vsharat di-dalam [)rn’niagaan. Bah fJ 
iargJilb kasbi d-lialdl wadSarghih 'an kmhi%hardm. Bab ]>ada' 
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ineiiyatakan yang meiiggemari peneliarian yang lialal clan iiitaia- 
kutkan atas p&idiarian yang tiaram: qdlafIlaJiu icifciM wa^ahalla- 
Malm ’l-haya wa lia^^ramciWihay lialalkaii Allali ta'ala ber- 

niaga dan haramkan Allah ta'ala makan riba ia-itii gancla-bergaiida. 

Bdiniila tiada sah berniaga dnas deiigan emas dan perak de- 
ngaii perak iiielainkan siiatu jenis yang lain, ddigan siiatii jenis 
yang lain yabmi emas dengan suatii jdiis yang lain yadiii perak 
tmiai, dan bmiiaga makanan sama niakanan janji. 

(25) (a) Peri pada menyatakan hukum beijual riiinah, ma- 
,sok di-dalam berniaga itii yang bert emu dengan riimali itii, tiada 
iiiasok segala yang dapat cli-eheraikan-nya daripada riimah itii. 

(5) Beriniila apabila berjual bumi, niasok segala kayii- 
kavLian di-clalam bnini itu, melainkan liuma akan yang berjual, jika 
tia<la di-sebiitkaii ; jika ada yang di-ketam berulang-ulang saperii 
lada, pertama di-ketanimya akan yang berjual, kdiiudiaii biiah-nya 
akan oraiig yang ineinbeli. Jika ada di-dalani biiini itu. polion 
kayii yang berbiiah, tiada di-sebutkan-nya buah-nya, jika berpiitek 
tatkala berniaga itu, akan yang l»erjual; jika beliim berpiitek ta.t- 
kala berniaga itu, akan yang menibeli. 

(26) Peri inenyatakan liukunx mengenibalikan bencla 3nng 
dididi sebab Aibnm. 

A])a-].)ila inemlieli suatu benda maka kelihatan atas benda itu 
“aib yang sedia, maka di-kembalikan-nya. Jika lam])at mengein- 
halikan benda itu dengan tiada Aidzor, tiada-lah hams di-kembali- 
kan-nya. A])a-bila didihat, di-kembalikan. Apabila benda 
itu di-kembalikan, segala yang tahu-nya di-perehari-niuP’^ 

sa}>ert] mengikut, tiada hams di-pin ta-pinta- 

nya oleh tiian-nya yang menebus, ^^Oleh aku mengajar dia inari, 
.akan aku hak-nya ituJ^ 

Jika hamlja jierempuau di-tebus-nya bunting, ])ada ;vang me- 
nebus ])eranak, anak-nya itu akan orang menebus, tiada kembali 
'dengan ibu-nya. 

Bermula berapa bagai hub yang Iiarus di-kembalikan : pertama, 
liamba itu pelari dan ])ermukah dan penehuri dan gila dan busong 
dan burnt dan buta. larangan dan tuli clan sopak dan kelii atau 
hamba itu ])ersuami,^‘^ atau hiib yang terbunyi kemudian kelihatan, 
berapa lama-nya ])un, dapat di-kembalikan. 

Bermula jikalau di-beli-nya suatu benda, sampai pada tangan- 
nya yang memlalli itu berehela liencla itu, ehela-nya sedia pun ada, 
tiada dapat di-kembalikan melainkan cli-harga lienda itu dengan 
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tiada ‘‘aib sa-ratus, harga-nva delapan-puloli,— Jika retlia yang be'- 
jnal benda itu ; jikalan tiada, clidvembalikan btaida itii deiigan sa- 
pnloh tampaiig timah-nya serta-nya; Jika b&ida itu tiada cli-kem- 
balikan, sa-puloli tampang timali di-kurangkan si4)al) ehcda-iiya itu. 
Apabila bersalahan yang berjual dan yang membeli akaii ‘aib yang’ 
sedia, orang berjual itu bersiimpah r apabila bersalahan akan kadar 
harga-nya benda itu atau akan kadar benda itu, kedua-nya ber- 
suinpah, di-binasakan berniaga. 

(27) Peri inenyatakan hukum segala yang hams di-sandar,. 
Segala yang hams di-perniagakan, hams di-sandarkan di-dalam 
utang. Apa-bila ada utang itu, sandar hams akan utang itu. Ber- 
niula tiada nienyileh yang memegang sandar itu Jika hilang benda 
yang tersandar itu dmgan tiada taksir-nya, kerana orang yang ine- 
megang sandar itu saperti orang menaroh amanat: jika dengaii 
taksir-nya, nienyileh. Apabila membayar sa-tmgah utang-nya 
orang yang bersandar itu, tiada hams keluar benda yang di-saiidar- 
kan-nya daripada tangan yang memegang sandar itu ; medainkan 
jika membayar sakalian utang-nya, niaka benda itu hams di-ambil- 
nya daripada tangan yang mtunegang sandar itu. Apa!)iia tiada 
man orang yang bersandar mengambil saiidar-nya tatkala sampai 
jaiiji-nya, di-jualkan oleh hakim akan membayar iitang-nya. 

Bermula peri orang muflisi (barang siapa iainyak utang-nya 
daripada harta-riya) : 

Maka di-pinta-nya-lah oleh segala orang yang tnnpunya harta 
pada orang muflisi itu daripada melakukan kehendak-nya di-dalam 
harta-nya, maka di-tahan hakim muflisi itu melakukan kehendak- 
nya di-dalam harta-nya. Apa-bila ada orang daripada empunya 
mendapat ‘'ain benda itu di-dalam harta muflisi itu hagai ia meuig- 
ambil harta-nya, jika ia hendak, di-binasakan-nya beniaga-nya di- 
am])il-nya beiida-nya. Jika di-dapati-nya sa-teiigah harta-n3’'a yang 
tinggal, di-ambi.l~nya dua rakan sa-kali ; yang baki dengan empunya 
harta-nya yang lain. Kmiudian daripada itu di-tahan hakim tiada 
berlaku segala kelakuan-nya di-dalam harta-nya dan tiada sah ia 
memerdehekakan harta-nya. Btumula kanak-kanak orang gila 4 
dan yang tiada berlaku kelakuan-nya di-dalam harta-nya sa- 
hingga lepas daripada jalan-nya, 

(28) Peri inenyatakan hukum sah sileli kemiidian darijiada 
ikral. Di-dalam segala harta tiada sah sileh di-dalam muukir dan 
pada yang tiada beuEarta. 

Bermula yang sah itu atas enain hagai : ])ertama, saperti hukum 
bmiiaga ;• kedua, saperti hukum berniaga emas dengan 7mias; ke- 
tiga sajierti hukum yang memberi; k^Kimpat, saperti hukum mele- 
paskan ; ktdima, saperti hukum meminjam; keenam, saperti hukum 
upahan. 
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14ing pertama : sa-orang orang nienimtut rimiali pack taiigaii 
sa-orang orang, niaka ikral ia akan rumah itn, maka di-silelikan 
rumali itu atas sa-ratiis timah; liukum sileli itii saperti luikiim 
beiiiaga, dapat niembeli jika h&dak diAurut-nya pada ketika itii 
atau berjaiiji tiga hari. Yang kMua bagai: jika mkiiintut sa- 
orang lakidaki sa-ratns dinar emas, maka ikral ia, maka di-sileli- 
kan deigan sa-ribu derliam perak, saperti biikiim berniaga emas 
perak liiikiini-nya. Ketiga bagai: jika di-silelikan dengan linia- 
puioli dinar emas, ada-lah hiikuin-nya sapkti inelepaskan sa-tkigaii- 
nya. Kemnpat bagai: jika sa-orang laki-laki menuntut rumah 
atau kampong, maka ikral ia akan tuntnt-nya di-salikaii bahawa 
akan di-diami-nya. sa-tahun, ada-lah hnkum-nya saperti di-pinjam- 
nya. Kelima : jika sa-orang laki-laki inenmitiit rimiah atau kam- 
pong, maka ikral ia, maka di-silehkan atas sa-tengah-nya ada-lah 
atas pemberian-nya, tiada-lah sah sileh, mcdainkan pertama hen- 
dak bertimtiitan. 

(29) Peri menyatakan hiikiim mengakui iitang orang lain. 
Apa-bila di-ketahui-iiya oleh yang mengaku bagai-nya dan kadar 
timai atau bertanggoh benda yang di-akukan-nya itu, tiada sah 
orang mengakukan melainkan yang berlaku kelakuan-nya di-dalam 
shara'^^b 

BOTiiula bagai : tmipunya tunas itu menuntut emas itu kapada 
yang mtmgakukan dia, dan apa-bila dengan penyuroh yang ber- 
utang mtunl}ayar dia di-ba,yari-nya utang-iyya, kemudian di-piuta- 
nya pembayar-nya pada yang di-akui-nya; jika mengaku tiada de- 
ngaii penyuroh inem])ayar dtmgan penyuroh-nya, tiada harus di- 
pintai ka])ada-nya, hukum-nya saperti di-bm-nya. Tiada harus 
mengaku toas daripada perak. 

(30) Perl menyatakan hukum harus mengakukan tunai dari- 
])ada bertanggoh dan bertanggoh dari])ada tunai. Tiada harus 
harta yajig sarikat daripada sarikat-nya, dan tiada harus mcmgaku 
ttu'ima* esok dan saperti suatu tuntutan belum di-thabit dan tiada 
luirus di-akuj. Bermula tiada harus meiigaku'i tuboh orang clengan 
pesuroh yang di-akui: jika mati yang mengaku akan itu atau yang 
di-akukan, binasa akuan itu. 

(31) Pcu'*i pada menyatakan hukum berjual tiada da])at dari- 
pada yang menjualkan itu; kata-nya, ‘"Ku-jualkan engkaidh* kata 
yang ‘membeli, ’‘4\u-trania-lah jua’b tiada sharat razi yang di- 
juaikan atas-nya, baliawa harus utang-nya yang thabit atas-nya ; 
saperti lepas yang menjualkan, jikalau mati yang di-jualkan atau 
lari atau munkir. Tiada harua jual perak dtmgan emas: tiada 
Jiarus yang tunai dengan berjaiiji. 

(32) Peri menyatakan hukum pinjam. 
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•I* Tiada harus memiiijam, tiada yang meiigambil giiiia dtaigan dia : 
ht^ndak kc4'al ada benda itu ; tiada barns nierninjam ])unga kariia 
tiada kt4^al, ada-nya. Tiada barns yang iiKaninjani tiada 

mengembalikan btaida yang di-pin jam-iiya pada t«npat yang di- 
pinjam-nya. 

Bermula yang ineniinjam itu, niati ataii binasa bCauJa yang di- 
pinjam-iiya, Jika tiada dtnigan taksir-nya sa-kali })Lin, *1* menvilfdi. 
jiiga yang nicaninjain ; Jika janji-nya tiada niati sa-kali pnn. 

Bmnnla yang benda di-pinjam itu di-beri-nya, suatii nun 
tiada nienyileli yang meminjam, jika tatkala di-pakai-nya benda 
itn tiada dtnigan taksir-nya. 

Bermula jika sa-orang laki-laki memyurobkau sa-orang ka- 
pada snatu tempat akan pektTjaan, di-beri kendaraan akan ke- 
naikan-nya, maka mati atan binasa-lab kendaraan itu, tiada me- 
iiyileb. 

(33) Peri pada meiiyatakan. bnknm membind ntang. Babawa 
berkata yang memiberi mas kapada yang di-snrob-nya, ‘‘Ambil-Iali 
oleb-mn dinar mas atan dinar perak perniagakan barta itn, *1* 
laba-nya akan kita ; akan engkau sa-kian laba-nya^k Plendak di- 
tun tntkan-ny a ])erniagakan barta itu. -I- tiada barns di-tentnkan- 
nya d.r.san.^^ dan tiada menyileb yang beniiaga itu, jika binasa 
barta itn tiada dcmgan- taksir-nya. Btgmula tiada barns janji-iiya 
akan membayar ntang itn di-l.ienna''"'" yang lain atan Icdieb mtnn- 
bayar daripada asal-nya : jika mengutang tiada dinigan beu'janji 
kemndian di-ba3nr-nya lebeb, tiada mengapa. 

(34) Peri meiiyatakan liiikiim bertaroli ainanat pada sa-orang 
orang. 

Jika di-terima-nya, bendak-lah di-pelibarakan-nya ainanat 
itn, pada tempat itu memelibarakaii. Bermula liarang siapa me- 
rampas segala yang tiada barns di-perniagakan-nya, jika binasa 
benda itn pada taiigan yang mmmpas itu, suatu pun (tiada A) 
atas-nya ; merampas baniba orang barga-nya dua-ratus; maka ke- 
miidian sakit Iiamba orang itn, kembali barga-nya sa-ratus; maka 
kemiulian li&idak di-kanbalikan bamba itu daigan sa-ratus tiinali 
serta-nya barga-nya yang timbul.*^® 



(35) Peri meiiyatakan hiikum benda sa-kutu Inimi dan segala 
perbuaban, dan segala pobon ka}!! mengikut bumi itu. 

Bermula apa-bila di-jnal-nya oleb sa-orang daripada dua itu 
lumda yang sa-kutu itu kapada orang lain, di-lieli-nya oleli ( ?-n.ya) 
yang sa-Iaitu saperti yang di-jnal-ixya ; tiada barns di-jnal-nya pada 
orang lain ; jika bersalahan pada kadar-nya benda bn atan pada 
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liarga-nya, iiiaka yang lain membeli bersimipah. Jika terlaiiibat 
di-tnntut-iiya daripada-nya melainkan nzor-iiya, biiiasa iiiikiun 
benda yang sa-kutii itin Bermula jika di-jual-nya oleh sa-orang 
daripada yang sa-kutii itii segala yang sa-kxitu itn, lain berktnian 
akan dia melainkan sa-orang tiada berk&ian akaii berjiial benda 
itn, di-anibil-nya sakalian benda itn ataii di-tinggalkan-nya nieh 
sa-orang yang tiada berkenan itn. 

(36) Peri pada inenyatakan segala liuknm npaliaii di-dalain 
pekerjaan saperti ntasan atan bermasak atari perbnatan yang tentu 
atari berhari atari berbnlan dengan di-tentrikan npah-nva. 

Barang binasa di-dalam tangan npahan itn d&igaii tiada takBir- 
nya tiada ia inenyileli. 

BOTiinla tiada barns mengambil npahan orarig yang berteniin 
kaiii dengan janji, Jika sudah kain yang di-tmrm itn dengan sa- 
baliagi harga-nya, tetapi hendak sridah itn, btdapa bulat npahan 
di-bayar. 

(37) Bab peri inenyatakan liuknni orang yang nienyewa rri-^ 
rnah. Binasa sewa'"*'^ dengan binasa rnmah^^ itn. Maka orang yang' 
m&i,yewa itn, nienyileh ; Jika ia hendak, di-binasakan-nya janji-nya. 
niinta di-keinbalikan sewa yang lagi. ITmpama, sa-orang orang 
menyewa rrrmah, janJi-nya sa-priloh bnlaii sa-ratns timah; di- 
diami-nya sa-bnlan, rnmaii itn rrintoh binasa ; kira-kira akan sa- 
bnlan, sembilan-pnloh ia niinta di-kembalikan. Jika ia bMvenan 
akan diam jiada rninah itn, di-suroh-nya perbaiki ; snatn pirn tiada. 
di-pinta-nya, Jikalari sewa-n^n. sndah di-beri-nya dahnlu; Jika belrim. 
di-})eri-nya, betapa kehendak-iyya ; Jika ia enggan di-beri sewa-n^^a 
yang lagi kapada-nya, di-binasakan JanJi-nya : Jika ia hendak diam 
pada temp at itn, di-snroh-nya ptnbaiki, di-beri-nya sewa-nya^^ 

lagi pada-nya. 

(38) Peri pada .mmryatakan hnknm segala orang yang sewa. 
akan tanah. 

xipa-bila di-beri-nya oleh orang laki-laki tanah pada sa-orang 
di-saroh-nya berhrima, JanJi-nya sukn daripada tanah itn di-per- 
hrimai-nya akan ripah-nya, tiada hams. Jika di-sewakan-nya de- 
ngau emas ataii perak atari makanan di-ten tnkan-nya, hams itn.. 

(30) Bab peri hukrim mmidirns taiiaman pada pohoii kayn,. 
sa-kiaii hima-nya mendiriis tanaman, sa-kiaii daripada briah-nya 
akan orarig .yang mendirns dia. Jika ada bumi itu di-dalani 
tanaman akan perhrrmaan masok di-dalam-nya beneh-nya daripada 
empnnya tanah, di-beri-nya upah-nya akan orang yang mendirns. 
dia. 
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(40) Peri pada mmyatakan hnknm ikral diia p&'kara: — 
pertaina; pada hak Allah ta^ala saperti meminjam dan zina ; kediia, 
pada hak maniisia. Yang pada hak shara^ di4\abulkan, jika ia 
kembali daripada ikrai-nya; bermnla pada inanusia tiada hams 
-di-kabnlkan, jika ia kembali daripada ikral. Bermnla tiada sah 
ikral melaiiikan dengan tiga perkara: pertama-tama, kaiiak-kaiiak 
belnm baligh tiada sah ikral-nya; kedna perkara, tiada sah ikral 
orang gila ; ketiga pinhara, hendakdah dengan kehendak-nya, tiada 
sah ikral denigan di-gagahi, 

Bermnla jika ikral pada harta, demikian hmidak ikral-nya; 
harta itn si-anii emipunya dia; jika ikral-n 3 ^a tiada bertentnan, 
di“tanyakan kenyataan.^^ 

Benmnla sama hnknm ikral pada hal sihat dan sakit, Ada-nya. 

(41) Peri men ^aitakan hnknm men3)as riinba , yang tiada 
di-perhnmai orang melainkan milek orang. 

I)i-perjanji bahawa adadah j^ang menebas itn Islam; kedna, 
bnmi itn jangan di -milek orang, apa-bila di-tebas, — barang yang 
ada dalain-nya akaii yang menebas dia. 

Bermnla jika ada serokan ayer di-dalam bnmi itn, yang iebeh 
daripada hajatmya akan mendirns hnma tanaman-nya, akan di- 
minnm-nya dan minimi binatang, jangan di-larangkaii •!• di-bahagi- 
ii3^a *1* orang yang di>hiiir-n 3 ^a itii. Ada-nya. 

(42) Peri pada mtmyatakan hnknm memberi. 

Barang yang tiada hams di-perniagakan, tiada Iiarns di4)eni- 
kan. Tiada sah memberi melainkan 3 ’’ang berlakn kelaknan-nya 
dalam tiada thaliit (tetap A) beri-nya melainkan dcmgan di- 
terima-nya oleh yang di-beri dtmgan ]}en 3 airoh yang membtni ke- 
tika di-beri. 

Bcnmuila jika bapa dan ninek-nya mengamliil pimibendan dari- 
pada anak chnchn-nya, dapat, sa-lama ada benda yang di4)ei'i-ij\'a 
pada tangan i-ang di-beri- 2 i 3 ^a ; jika bMnkar benda itn, tiada dapat 
di-ambil-nya oleh bapa-nya dan ninek-ipya, sapMi di-duia-nya, 
oleh anak ehndin di-tebnskan-nya, lain tiada dapat, dan Iain ineng- 
ambil pdnberian itn. Bermnla jika di-beri-nya oleh bapa anak- 
nya sa-orang hamba perempnan bunting, hamba itn di-dalam ta- 
ngan anak-nya maka beranak, (? anak) hamba itn akan anak yang 
di-bm itn, tiada^"’ kembali dengan ibn-nya. 

Bermnla sniiat men^^amakan pemberian antara segala anak, 
lakidaki dan j)erempnan. 
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Bermula siinat berbalas-balasan di-dalam pembeaiaii. 

Bermiila peri Avakaf berti-nya saperti taiiaman ataii benda 
tiada di-keluarkaii daripada iiiilek-nya, beida yang bergiina dan 
keAal, barns wakaf anak chucbn-nya yang ada dan yang akan dataiig 
bersania anak cbiicbii-nya itu memakan dia, tiada barns antara 
senuia-nya sa-orang mengambil dia akan milek-nja; berniula di- 
wakafkan~nya akan segala fakir memakan dia. 

(43) Ptni pada menyatakan bukum mendapat segala oraiig- 
yang lari. 

Maka barang siapa mendapat dia oraiig lari ataii mmdapat 
benda hilang, janji-nya "'Barang siapa mendapat, sa-kian npab-nya 
kn-beri^k' Barang siapa mendapat dia, betapa janji-nya di-beri- 
iiya. Jika kata-nya, "Jika sb. . . . . mendapat dia, tiga tarn- 
pang ku-beri ; jika si-Omar mendapat dia, enam tampang ku-beri ; 
jika si-Ahmad mendapat dia, sembilan tampang kii-berfk Jika 
salab sa-orang mendapat dia, betapa janji-nya di-beri. Jikalau 
ketigamya mendapat dia, sama-sama di-babagikan tiga yang janji- 
nya itii, sa-babagi di-snrob-nya beri. Jika barang siapa mendapat 
dia tiada dengan janji, betapa "adat negeri itii di-siiroh beri. 

(44) Peri pada menyatakan bnkum mendapat suatu benda 
pada jalan atau pada butan atau pada masjid. 

Maka yang mendapat itii mengambil dia, di-masburkan-nya 
dengan taiida-nya dan rupa-nya benda itu, banyak-nya sadikit-nya,. 
di-suratkaii-nya dan di-saksikan-nya di-warwarkan-nya di-masbur- 
kaii-nya sa-tabim. Jika datang yang empunya benda itu, di-ada- 
kail saksi-nya, di-piilangkan-nya kapada empunya dia. Ado. pun 
jika di-penmainkaii-nya oleb sa-orang di-katakan-nya dia empunya, 
dia tiada saksi-nya, betapa saperti kata-nya itu? ikda-kah harus 
di-berikan kapada-nya? Tiada wajib. Jika tiada empunya me- 
nuiitut dia, jika bendak yang mendapat, benda, itu di-jadikan-nya. 
milek-nya kapada bati-nya; jika ada emjiunya benda itu, di-sileh- 
riya. Jika ia bendak, di-jadikan-nya saperti amanat, tiada dia 
mmiyileb, jika hilang benda itu tiada dengan taksir-iiya: jika de- 
ngan taksir-nya, itu pun tiada ia menyileli, jika di-dalam sa-tahun 
tatkala di-masliurkan-nya itu. Bermula tiada di-mashurkan-iiya 
jika nundapat unta atau lembu atau kijang atau kaidai pada pa- 
dang, nielainkan di-peliharakan : jika datang yang empunya, di- 
pulangkan. Jika meaidapat kambing pada padang, jika b&idak 
yang nundapat itu, di-masburkan-nya di-jadikan-nya milek-nyar 
jika bendak di-juai-nya, harga-nya di-jadikan-nya milek-nya: jika. 
iundak di-makan-nya ktunudian daripada di-masburkan-nya, di- 
sileh-nya barga-nya, jika ada empunya. 

Bermula barang siapa mendapat suatu benda, maka tiada di- 
ambil-nya di-bantarkan-nya pada tmnpat di-dapati-nya itu jua„ 
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■jika hilaiig, iiiaka hendak-lah ia menyileli harga-iiya oleli tiada 
nieigambil inenieliharakan dia. 

Beriniila tiada menjadi milek benda yang di-ciapat di-dalam 
iiiasjid Mekkah dan hamba perMpuaii yang tiada lialal pada yang 
niendapat 

(45) Peri pada nienyatakan hiikum maidapat kanak-kanak 
kechil, heiidakdah di-ambil-nya dan di-peliharakan-nya. Jika ada 
.serta-nya harta, di-berikaii-nya akan makanan-nya dengan pcniyii- 
roll hakim ; jika tiada harta sMa-nya dan tiada oraiig berbiiat 
karna Allah memberi makan, di-beri makanan daripada baitul-mal. 
Jika ia inati, apa-bila ada harta~nya, 3 nng mendapat dia itu ber- 
•oieh pesaka harta-nya itn. Akan baitud-mal, h&idak-lah orang 
mendapat itu Islam merdeheka, kkil baligh, hidil. 

BSrmula orang kaya utama daripada oraiig kasehaii inemeii- 
harakan dia, jika m&idapat dia sama kasehaii dan ka}^ orang itn; 
isi dusiin itu, utama daripada orang utan rnenieliharakan dia. 

Bermula jika ada orang menuntut dia meiigatakaii anak-iiya, 
Islam dan kafir, hamba dan merdedieka, di-daiam tuntiitan-nya 
rsama. 

Bermula jika di-dapati-nya di-dalam negeri Islam, Islanikan- 
iiya Islam; jika di-dapati-mm di-negeri kafir, di-dalam negml itu 
Islam ada, di-hukumkan-nya hukum Islam; merdeheka, jika baligh 
ia ikrarkan hamba orang, di-kabulkan ikral-nya itu, jangan ada 
•dahiilu ikraknya akan diri-nya merdeheka. 

(46) Bab peri hukum apa-bila sa-orang ‘akil baligh mmn- 
bunoh sa-orang orang Islam, di-sahaja-nya di-bunoh-nya itu, laki- 
laki atau perempuan, kechil atau besar, maka yang membunoh itu 
‘di-bunob. 

Btu'inula tiada harus Islam di-bunoh oleh ( ? nuunbimoh) kafir. 
Bermula tiada harus merdeheka di-buiioli oleh membunoh liamba 
nrang. ■ 

Bermula tiada harus bapa di-bunoh oleh membunoh anak-nya. 

Bermula (tiada A) di-kisaskan antara hamba Islam dan mer- 
<leheka kafir. Demi bermula, jika Yahudi mtnibunoh Xasrani atau 
kafir Majusi, maka atas di-bunoh tiada di-tahani hunoh-nya, jika 
ia masok Islam pun. 

Bermula apa-bila sa-orang membunoh jaimfiat, di-bunolf"''’^ 
Jahulu di-bunoh-nya; jika segala yang keiniulian di-liunoh-nya j'tu, •!• 
J&da k a pad a dia. 
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Bermuk Jika yang membiinoh tiada ketahnaii pktama vaiK^ 
<li-bunoli-nya -I* ‘ ^ 

Bkiiiula pada tempat di-kisaskan pada segala anggota; apa- 
bila tiada di-kisaskan pada nyawa, tiada di-kisaskan pada anggota- 
iiya.- , , . . , ■ 

Bermiila membmioli dan inenentukan dan inengharanikan*^^ di- 
bimoh saperti itii, jika niati dkigaii itu; jika tiada mati dengan 
itn, di-bimoli-nya dengan scmjata. 

Bkmiila jika sa-orang memkiggal kedua tangaii sa-orang 
.orang, inaka niati ia dengan penggal itn, maka kkuarga yang ter- 
bnnoli itn, jika liendak ctia, di-bnnoh-nya : jika tiada," di*-penggal- 
iiya tangan-iiya kedua; jika liendak ia aiiipiiii-iiin dengan dliida 
ataii di-anipuni-nya tiada dengan denda, dapat, linknm-nya. 

(47) Peri pada iiieiiyatakan hnknm kisas pada segala anggota, 
tetapi tiada barns di-potong kaiian dengan kiri, ^^-ang benar dengan 
•cbtniangga, tiada kelingkiiig deigan jari manis, tiada gigi. keciiil 
dengan gigi besar; jika redla kedna-iiya sa-kali pnn, (tiada ‘t) 
di-penggai tangan-nya ehkiangga dengan yang b&iar : jika ber- 
keiian yang di-lnkai, jika di-pnntong oleli tangan i^ang bk’jari, tiada 
di-pnntong; jika tangan yang tiada bkjari mknnntoiig tangan yang 
her jari di-piiiitong, di-anibil dkida jari pnla. 

Bermula tiada di-kisas tatkala Inka tnboh mHainkan liika yang 
datang pada tnlaiig itn. . 

(48) Peri pada nienyatakaii linknm denda. 

Berniiila denda itn dna bagai. Pertama denda itn di-l)dsarkan, 
kedna: denda di-k Mil Ikain, 

Maka denda. yang di-perbesar itn sa-ratns daripada nnta : tiga 
pnloli nnta ])etina tiga tahun iisia-nya; tiga-pnloli nnta 7nnpat tahun 
nsia-nya; enipat-piiloh nnta bunting. 

Btnmnla denda yang di-perkechil itn sa-ratus daripada nnta: 
dna-puloh nnta, empat taiuin nsia-nya; dna-pnloh nnta btdina, tiga 
tahnn nsia-nya: dna~])uloli nnta, sa-talinn nsia-ni’a; (... imta) 
jantan dna tahun nsia-nya. Jika tiada nnta, barga-nya nnta, kata 
sa-ttnigaii kaul sa-ri])u dinar emas akan ganti-nya nnta. 

]:lerinnla denda y)erempuan sa-tengab daripada doida laki-laki. 

Bermula denda Xasrani dan Yahndi tiga bahagi, sa-babagi 
daripada dtmda Islam. 
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Bermiila deiida kafir ymg lain sa-pnloh emas daripada d&ida 
Islam. 

Akan dua tangan, sempnrna denda sa-ratus inita; akaii dua. 
kaki sempuriia denda, akan hidong sempnrna denda, akan dna 
telinga smnpnrna denda, akan dna mata sempnrna d&ida, akan 
empat kelopak mata sempnrna denda, akan dna bibir sempnrna 
denda. Bermnla akan hilang penglihat mata-nya atari hiiaiig kata- 
nya mtmjadi bisn atan hilang peiiengar-nya atan hilang bndi-nja 
atau hilang ptniehinin-nya sakalian, sempnrna denda sa-ratns nnta ; 
akan pnntong f.rns-nya (=faraj-nya) atati bnah-nya itu pnii sein- 
pnrna denda. 

Bermnla akan snkn gigi, lima ekor unta. 

Bermnla segala anggota yang tiada berguna, dengan kira-kira 
hakim. 

Bermnla denda anak dalam pernt ibn-nya itu sa-puloh emas 
daripada denda ibn-nya. 

Bermnla kefarat membunoh orang merdehekakaii^*^ sa-orang 
sahaya yang tiada berjalla Islam. 

(49) Peri pada menyatakan hnknin zinah ia-itn dua per- 

kara. 

Pertama zinah mnhsin nama-nya, laki-laki atan perempnan 
yang sndah bersnami dengan nikah yang sah. Dan tiada mnhsin, 
laki-laki belnm Ijeristeri perempnan belnm bersnami ia-itii laki- 
laki atan perempnan yang belnm nierasai nikah. Bermnla yang 
mnhsin itn hnknm-nya di-rejani di-lontar dengan batu -Ivdan di- 
tanamkan hiiigga pinggang dan pada snatn riwayat hingga lelier. 
Sa])da Xal)i sal la filahn ^alaihi wa-salam : Ld ya dklmlu 1-ja nnata 
u'ciladu ’z-zind^ herti-nya tiada masok shnrga anak ziiia. 

Bermnla yang tiada mnhsin itu, hnknm-nya di-paln sa-ratns, 
maka di-bnangkan daripada negeri itu sa-tahnn laina-nya. 

Bermnla yang mnhsin itn empat perkara : pertama Islam dan 
berbudi, tiada gila. 

Bermnla ham]3a laki-laki dan hamba perempnan itu had-iiya 
sa-teiigah daripada merdeheka, lima-puloh paln-nya. 

(50) Bermnla hnknm liwat dan menyertai binatang saperti 
huknm zinah jna. 
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Bermula Jika tiacla bersa-tuboli dengan dia sa-liingga pedok 
cbiiim saliaja, di-ta'azizkan oleh hakim, jangaii sampai kapada sa- 
kuimig-kiiiamg had iadtii diia-puloh. 

Bmaiiula didiukamkan hakim zinah dengan ikral ataii dengan 
eiipat orang saksi lakidaki mcdihat oraiig itu zinah saptnii chofak- 
.chelak'^^kmasok di~perhadkand\ 

Bermula jika dua orang saksi berkata, Mvami ineliliat dia zinah 
pada suatu penjurud’ tiada thabit, hukum zinah heiidak sa-kata 
mipat orang saksi itu, rnaka thabit-lah atas-nya hukum zinah. 

(51) Peri pada menyatakan hukum meniaki prang haram 
i?adah. . 


Bermula sa-orang orang memaki sa-orang dengan zinah, maka 
munkir yang bermaki itu, tiada ada saksi, maka di-palu delapan- 
puloh. palu orang yang memaki itu. 

Bermula jika ia bermaki itu hibdi orang, di-palu em})at-puloh 
palu. 

Bermula apa-l)ila memaki luniiba orang atau kafir, had akan 
orang yang memaki itu, hendak-lah di-ta'azizkan. 

Bermula tiada ada had^kan jika bapa memaki anak-nya. 

Bermula akan orang yang memaki, heiulak tiga janji: suatu 
baligh dan berbudi, tiada gila dan jangan ada bapa yang" bermaki. 

Bermula yang di>perinaki itu hendak-lah ada lima janji: per- 
tama ada Islam, kedua baligh, ketiga berbudi, keempat muhsin,'^^ 
kelima tiada pe(r)nah di-kata orang zinah pada-n\u. 

(52) Ih'ui ])ada menyatakan hukum orang yang ininum arak 
atau tuak atau segala yang memabokkan. 

llukuni-nya em])at-])uloh di-palu, jika mordeheka; dua-puloh 
jika ham})a orang. J^ermula di-liadkan dengan dua perkara, suatu 
deiigan ikral, suatu dengaji dua orang saksi laki-laki; tiada dengan 
di-hadkan dengan di-ehium ban arak atau tuak mulut-nya. 

(53) l^eri menyatakan hukum orang meiichuri harta orang. 
klaka hukum-nya di-])otong"^ tangan orang yang menchuri itu de- 
ngan beherapa janji; [lertama bahawa ada baligh, tiada di-potong 
kanak-kanak ; kedua, hemlak-lah ada berbudi, tiada di-potong orang 
gila; ketiga, hendak-lah ada benda yang di-churi-nya itu sa-emas 
tiga kupa ng harga-nva ; keempat, hendak-lah ada di-churi-nya itu 
daripada tempat beiuia yang di-dalam pelihara-nya ; tiada di-})otong. 
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jika niencliuri benda Yangvbukan tempat-nya di-taroh-nya kelima,. 
Jaiigan baida itu sa-rupa dengan benda-nya. 

Bermula di-potong tangan-iiya kaiian daripada pergtdangan 
tangan-iiya ; jika lagi, mencliiiri. di-paiigkal kaki-nya kiri; dan jika 
lagi ia nienchnri. di-potong tangan-nya kiri ; jika lagi ia nien- 
clmri, di“ta^azizkaii ia, liiikiinx-nya. 

(54) Peri mew^atakan hiilmm oraiig nienyamun orang. Ber- 
miila orang menyamun itii atas empat baliagi. 

Jika inembtinoli tiada mengambil liarta, di-biinoli jua liiikiiiii- 

nya. 

Bermula jika membunoh dan mengambil liarta-iiya, di-bunoli 
had dan di-siilakan tiga liari. 

Bermula m&igaml)il harta tiada membimob, di-potong tangan- 
nya (dan kaki-nya B ) ; jika bertakut juga, ia-nya tiada nuunbuiioh, 
sa~hingga di-ta'^azizkan juga ; jika terbunoli ia dahiilii daripada di- 
tangkap, lepas daripada-nya, maka di-ambil liak orang daiipada- 
nya. 

(55) Peri pada meiiyatakan liukimi sa-orang, apa-bila dataiig 
hendak menibunoli atari liendak mengambil harta atari hendak nakali 
pada'^'^ isi rumah-nya, jika terbunoh di-dalam mengeluarkan dia, 
tiada salah orang yang membunoh itu. 

(56) Apa-bila di-bawa-n}^ binatang serta-nya, binatang itu 
di-naiki-nya atau di-halaukan-nya atau di-tarek-nya, di-sileh-nya 
btmda orang yang liinasa itu. 

Bermula jika binatang itu tiada orang serta-nya, pada malam, 
mmiyileh; jika pada siang, tiada menyileh liuma atau tanaman. 

Bermula jika taksir empunya binatang pada memelibarakan 
!)inatang itu, menyileh ia; tiada ia menyileh, jika ada huma itu 
berpagar, pintu pngar-nya tiada di-katup-nya, taksir-lah yang 
empunya huma. 

Bermula apa-])ila ada sa-orang menaroh kuehing, maka di- 
makan-nya anak ayam orang tmipunya rumali, jika pada rnalain, 
menyileh yang empunya kuehing; jika pada siang, tiada menyilelu 
Apa-bila di-ketahui kuehing itu makan binatang, ])ermula jika ber- 
■ ]iim]>un merpati sa-orang yang lain, antara itu anak-nya bagi yang 
empunya binatang. 

(57) Peri pada inenyatakan hukum orang yang durhaka pada 
Eaja-Eaja yang hidil. 
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Di-n 3 'atakan dmiiaka-nya meninggalkan cliri-nya pada snatu 
t&iipat, di-perbuat-nya kota. Maka di-panggil di-siiroli berbuat 
kebaktian. Jika niennriit, dia di-ampuni; jika tiada ia iBenuriit, 
liendak melawan sta^ang, di-lawan berperang. Jika ia kembali licai- 
dak berbuat kebaktian pada Baja itu, di-ampuni. 

BOTnula tiada liarus di-bunoli mereka itu s%ala yang tiada 
melawan mereka itu dan tiada liarus di-tawaii jaiigan di-tam])abi 
liika mtweka itu dan jaiigan di-rampas liarta-nya segala mereka itu. 

(58) Bermula mereka i^ang tiada inaliu memberi zakat ataii 
segala liak Allah ta^ala atas-nya tiada di-beri-nya, jika ia liaidak 
berperang mengerasi diri-nya, kita k&asi dengan perang, barang* 
binasa daripada harta-nya atari inati di-dalam peraiig, barang biiiasa 
tiada men^dleh. Jika ia meniirut kata, pada hal itu Innasa harta- 
nya, hendak-lah di-siieh. 

Barang siapa di-belikan makanan, datang oraiig yang keia- 
paran, pada ketika itu hendak-lah di-bw’i-nya. Jika di-beli-nya, 
maka tiada ada pembeli-nya, di-beri-nya. 

Bermula jika ia tiada mahu memberi, maka di -runtuii-ny a oleh 
orang yang lapar itu di-kerasi-nya atau berbunohan aiitara-nya ; 
jika datang -i* kapada ajal nyawa-nya, tiada-lah salah orang 
keiaparan itu. Ada-nya. 

(59) Peri hukum segala orang i^ang murtad. 

Apa-bila sa-orang Islam murtad, di-suroh taiibat tiga kali ; jika 
tiada ia mahu taubat, di-bunoh-nya, hukum-nya, jaiigan di-mandi- 
kan dan jangan di-smnbahyangkan dan jangan di-tanamkan pada 
kubor Islam. 

(GO) Peri pada menyatakaii hukum orang stunbahyang, atas 
diia perkara: (1) meninggalkan dan tiada i^tikad-nya pada fardlu 
sembahyang, (2) di-dalam i^tikad-nya bahawa sembahyang fardliu 
Di-suroh sembahyang; jika ia tiada sembahyang oleh kesakitan, 
tiada ia munkir. Di-suroh taubat saperti menyuroh orang yang 
murtad itu juga tiga kali; jika sembahjmng, baik pada hal-nya itu; 
jika tiada dia mahu sembah^^ang, di-b.unoh hukum-nya, tetapi hu- 
icum-nya saperti hukum Islam, mayat-xm dan harta-nya tiada 
barns di-binasakan dan di-tanamkan pada kubor Islam, *1* saperti 
sabda IsTabi salla ^llahu %laihi wa^s-salam: Ma7i iaraka ’s-saldta 
kafarci, herti-nya barang siapa meninggalkan sembahyang dengan 
sahaja~n 3 ^a, maka hampir-lah ia pada kafir; maka jika tiga kali ber- 
tux’ut-turut jadi kufur -i* 

(61) Hukum perang sabil dengan janji hendak-ny^a ada tujoh 
sharat : — 
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Pertaiiia, Islam, kediia, baligli; ketiga, beii)iidi ; ke^niipat/^ 
laki; keiima, sihat; keenam, berani; ketujoh, ka^xs akari ba'paaxiig. 

Bermiila apa-bila kafir di-tawan, liuknm-nya diia perkara : sa- 
j3MYara, mmijadi haniba dengan tawaii itu segala kaiiak-kanak 
dan segala pereaiipnan; sa-perkara, tiada Jadi liamlxa dtmgan tawaii, 
itii segala laki-laki yang baligii. Bermula Raja mtanileh aritara 
inereka itu di-dalain empat perkara-iiya : di-bunoh ataii di-perbamba 
.ataii di-lepaskan ataii di-pintai barta, di-lepaskaii ; yang kebajikaii 
di-pekerjakan bajang siapa Islam dahiilu daripada tertawan, ter- 
pelibara harta-iiya dan segala anak-nya yang belum baligli. Di- 
liukiimkan kanak-kaiialc liiikum Islam dengan tiga sliarat: pertama, 
jika ada ibu b^pa-nya Islam atan ninek-nya Islam sa-orang dari- 
pada bapa-nya atau di-dapat ia lagi kecliil di-dalam iiegeri Islam. 

(62) Peri pada rnenyatakaii hukuni oraiig nienuntuti sa- 

orang orang. ' 

Jika ada saksi-nya, di-dengar hakim; jika tiada saksi-nya dari- 
pada yang meniintnt itu 4 dan jika rnunkir yang di-tiintut -I- jika 
ia mahu bersumpah, sumpah ia daripada tuntut itu; dan jika tiada 
ia mahu bersumpah, di-beri nyatakarP^ yafiini kembali sumpah itu 
kapada yang mixita bersumpah. Bermula menuntuti-lah suatii ben- 
da. Jika yang di-beri -nya tuntutan pada tangan sa-orang orang, 
maka sahut yang di-tuntuti itu, ^^Bencla itu benda aku,’^ kedua-nya 
inenuntut benda itu, yang pada tangan-nya benda itu ia bersumpah ; 
dan jika ada benda itu pada tangan dua orang, kedua-nya meugata- 
kan benda-nya, kedua-nya bersumpah, di-bahagi bemda itu akan, 
kedua orang itu. Bermula barang siapa bersumpah akan perbuatan 
diri-nya, ^^Bahawa benda itu thabit Ixtmda aku^’; barang siapa ber- 
sumpah perbuatan lain, jika ada ia akan mengadakan, ‘•'^Mejuang- 
iiya bahawa ku-tahu akan dia empunya akan perbuatan si-anu;^^ 
jika bersum])ah akan menidakkan, ‘^Bahawa memang-nya aku tiada 
iahu akan pekerjaan itu^h 

(63) Peri pada menyatakan hukum stigala saksi lima piu'- 
..'kara : — ■ 

Pertama Islam dan baligh dan berbudi dan merdeheka dan 
“adii. Dan lima perkara itu: bahawa heiidak menjauhi dosa yang 
besar, dan jangan berbuat dosa kechil, dan Ixaik kelakuan-nya dan 
jangaii meuoka gusar dan memfliharakan laku-nya serta nama-nya.. 

Bermula tiada 2 :inah thabit tetap melainkan emj)ait laki-laki. 

Dan tiada thabit melainkan dua laki-laki [)ada segala bad sa- 
7)erti had minum dan mencburi dan meiiyabong dan membunoh 
orang dan murtad, dan kisas pada nyawa dan pada aiiggota, dan 
had benmaki dan ikral pada segala perkara ini: nikab dan talak 
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dan iiica’ciaeka dan Islam dan pack amanat dan pada wakil dan 
wasiat dan meliiiat l)ulan, melainkan biilan Eamthan pack deiio*aii 
sa-oraiig orang. 

Beannla tiada thabit melainkan dua laki-laki atau denaan 
orang pcn-enipuan tiada thabit dengaii perempnan sa-banYak pkla 
berniaga berpulangan dan memgembalikan benck yang di-bcdi-iiya, 
jika berjiial dan bersandar, dan pada jual dan pada mengakii ciaii 
pada sulh.'^^ dan pada melepaskan dan pack utang clan pack me- 
minjam dan pada npahan dan pada sa-kntn dan pada memberi dan 
pada inerampas dan pada mkiibinasakan. 

Bermnla tiada thabit mSainkan laki-laki dua orang atau sa- 
orang laki-laki dengan dua orang perempnan atau empat orang 
perknpiiaii pack beranak dan bikr dan munib®^ yakni janda dan 
segala /all) percmipuan dan segala yang terbanyak pek^rjaan-nya 
segala perempnan dia. 

Bermula pcu'i hukum mkiuntut dan yang di-tuntut-nya dari- 
pada sabda Nal)i salla dlahu klaihi wa-salain : al-hayi/inat 'alee 
%‘nm(l(la'i wafl-yamin 'ala man anlcara, yakni saksi pada orang 
yang meiuntut bersumpah atas yang munkir, tiada dapat tiada di- 
bicharakaii kapada kathi, : 

Btnniula tiada ada daripada yang mcmiuitut menyatakan benda 
yang di-tuntiit-nya, kadar-nya clan bagai-iiya, clan benar ia cmipu- 
nya: jika menuntut emas, liendak cli-katakan-nya bagai emas itii 
dan mutii-nya dan timbangan-nya. 

Berinula jika menuntut manikam, hkickkdah cli-katakan-nya 
harga-nya, karna manikam itu tiada dapat cli-hisa])kan harga-nya. 
yang keehil dan yang besar ; ada lagi yang kechil Itdieh harga-nya, 
ack lagi yang besar kurang harga-nya. 

Btnmiila jika menuntut, di-katakan-nya benda itu peri-nya 
dan bagai-nya dan harga-nya, maka di-dengar oleh hakim tiintut- 
nya itu, maka di-tanyai oleh hakim, ^‘Ada-kah saksi-mu?’' Jika 
ada saksi-nya, di-snroh-nya bawa. Jika kata-nya, ^^Hendak ku- 
smnpah. Saksi~ku tiada’k di-suroh bersura})ah orang yang di- 
tuntut; jika ia l)ersuni[)ah, hilang hkicla yang di-tun tut itu; jika 
orang yang di-tuntut itu tiada mahu bm*sumpah, cli-iclarkan-nya 
sumpah itu ]>ada yang mmiuntut itu; htmdak yang menuntut 
itu bersumpah; jika tiada ia mahu bersumpah, hilang tuntut-nya 
itu. 

BcTinula jika numuntut pack orang mati atau pack orang gila 
atau pada kanak-kanak atau pada orang ghaib janh sa-hari sa- 
malam (jika kurang daripada sa-hari sa-malam henckk-kh cli- 
panggil) atau di-tuiitut pada kanak-kanak atau pada orang gila, 
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henidak diia saksi dengan suinpah orang yang ineninitnt itu, maka 
di-siiroli b€Ti yang di^untntn^^^^ 

Bennida jika m&inntnt sa-orang lakidaki yaiig baligli di- 
katakaii-nya hamba-nya, niaka sahut orang itu ‘'^Asal aku inerde- 
lieka’^ bendak di-pinta-nya saksi daripada yang ineniintut : yang 
di-timtiit, di-sumpalii ; jika tiada saksi-nya, yang ni&iuntut nndiga- 
dakan saksi dan yaiig di-tiintiit pun htuidak niengadakan saksi; 
jika tiada di-anibibnya, thabit bahawa bamba-nya. 

(64) Peri pada nienyatakan bukum jika sa-orang nienuntut 
pada sa-orang, ^^Bahawa engkau hainba-ku,^^ inaka sahut-iiya, 
'^'Sunggob aku hamba-iiiu, tetapi siidah engkau inerdebekakan, atari 
3^ang ben\jual aku kapada-mu inerdebekakan aku.’^ Di-pintai saksi, 
bahawa ia di-merdebekakan tuan-nya. Jika ada saksi akan dia 
rnerdedieka, kabiilkan saksi-nya. Jika ada saksi yang nienuntut 
inengatakan ia hamba, saksi yang dia di-nierdehekakan terlebeb 
utania, jadi inerdebeka ia. 

(65) Bermula suinpah itu dua perkara: suatu sumpah di- 
perb&ar pada menuntut darah dan pada nikah dan pada talak, pada 
keanbali pada istm-nya, pada inerdebeka dan segala had barta dan 
pada banyak, jika enias dua-pulob mithkal, pada tiap-tiap inithkal 
itu kiirang sa-kupang dua emas; jika benda di-hargakan, jika ada 
harga-nya dua-pulob mithkal einas atari perak. Sunipali yang 
besar sa-kehendak hati yang in enyunipahi di-mas jid jumabit pada 
liari Jiima^at di-atas niinbar. 

Jika segala pedverjaan yang tiada had dalam-nya atari pada 
barta kiirang daripada dua-pulob mitlikal, di-ringankan sumpah- 
iiya dengan menyebut nania Allah t axilla, pada kata-nya, ^‘Deini 
Allah tablla liahawa tiada demikian atari tiada barta-niu pada aku”, 
]e])as yang di-tuntut daripada tuntutan itu. Saksi pada Irak Allali 
ta^ala (saperti nieminjani dan zina, pada segala yang tiada liak 
Allah B) dan manusia di-kabulkan. Jika saksi btwkata dengan 
tiada di-tanyai hakim, saksi karna Allah ta‘rila nania-nya. Ada 
pun jika pada hak manusia, tiada di-kabulkan. Jika berkata tiada 
dengan di-tanyai hakim, saksi fadlul nama-nya. 

Benmula saksi jika dusta, di-ta‘^azizkan liakim, di-katai dan 
di-derakaii, jika sangat diista-nya, di-tulis muka-nya di-gulingkan 
pada segala pekan sa-kehendak hakim karna di-ta^azizkan ia tiada 
brnteiitu, sa-kehendak hakim; jika di-palu, jangaii sampai ])ada 
dua-puloh palu-nya. Pada segala pekerjaaii yang tiada bad-nya 
tuntut-nya, dosa-nya di-ta'^azizkan di-katakan hakim ])r4apa ke- 
hend ak di-katakan, di-dirikan di-hadapan j amabih d i -ka tai-nya 
maksud menehari dia di-permalui. 

Bermula hendak di-hantar jmg nienuntut ka-hadapan hakim, 
kedua-nya di-suroh berdiri cli-samakan dudok-nya yang di-tuntut 
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dan. yang menuntnt di-samakan pada m.s.k.-nya,^^ kMua-nya di- 
sahiit salani-nya, bagi hakim diain sa-hiiigga berkata kMiia-iiya, 
ataii berkata hakim, ''Siapa yang menuntnt antara kamu kediia ini ?’'’ 
Jika ia numimtiit, ikral yang di-tuntut itu, di-siiroh heri: jika. 
ia mnnkir, berkata pada yang menuntnt, 'Llda-kah saksimiu?” 
Jika di-kata-iiya ada saksi, di-suroh bawa, maka kata saksi itu dh- 
dengarkan. Jika tiada saksi, di-sumpahi yang diJuntut itu hen- 
dak-lah ada di-temipat menghukumkan pada'ketika liisa, jaiigan. . . . 
])ijak®2 oleh orang bmkhabar®^ itu; tiada bagi hakim menghukum- 
kan pada ketika ainat panas dan pada ketika amat dingiii dan 
pada ketika amat lapar dan pada ketika sangat kenyang dan pada 
ketika hendak tidor. 

Bermula harain pada hakim menerima hadiah orang yang 
mennbawa hadiah kapada-nya, jika ada makanan-iiya daripada 
baitu'^l-mal atau daripada raja kehidupan-nya terteiitu; jika 
tiada hams mengambil hadiah, di-hukumkan dengan sa-benar-iiya ; 
di-ambil-nya pemberian orang, di-hiikum~nya itu bukan dengan sa- 
benar-nya, itiHlah nama kaiyul yang haram hi 'awni Allah rnalik 
al-walii, 

( 66 ) BismilUaM 'r-Ralimani 

Qdla lldliii hiala^ '‘Wa hiH llciliu wa' ati hi r-rasala iva 'iili 
'l-amri minhuniB 

Bermula segala manteu’i dan sida-sida dan ])ala tcaitera-nya 
sakalian hendakdah mmgikut saptudi hrman Allah taVda itu di- 
tiiriit di-lakiikan saperti amara hil-rna'ruf ica-l-iialii 'ani'l~munhi}\ 
Itu-lah j)ekmjaan segala manteri dan segala orang yang mranegang' 
})ekerjaan negeri itu. Kendak-lah kamu sakalian dari pagi dudok 
di-balai karna segala hamba Allah ])anyak di-serahkan Allah ka- 
pada Raja di-suroh-nya kau-belai' karna sabda Easiil Allah 
sairallahu hilaihi wa-sallam : ivh/Z/uAuiw ntin wa-ladlukinn niaslllan 
Ui}( rafiyyalihi yadini “^segala kamu lagi akan di-tanya'i daripada 
kau-bela (raayat) kamud’ Sebab itudah jika dapat, hendak-lah 
di-sudahkan barang pekerjaan-nya di-dalam dunia supaya kita 
ringan di-dalam akhirat. Karna jikalau Kaja hidil sa-kali pun,, 
jika tiada manteri dan segala orang di-dalam negeri itu melakukan 
dia, tiada akan da])at berlakukan *^adil Raja itu®'“. 

Btumiula jika ada Raja itu berani dan bijaksana tabu sa-kalf 
])un, jika manttni dan ra^ayat sakalian tiada sa-pakat, tiada akan 
seiitosa ; sapMi api jika tiada kayu, tiada akan bernyala api itu ; 
demikian lagi Raja dan manteri. 

Bermula yang rabiyat bala itu pen aka bumi.^^‘ Hadith: AB 
Uihdii tinatun inin tin.i'Umawla, ^^yang hamba itu tanah tuan-nya; 
jika bumi tiada, suatu pun tiada-lahj" karna kata Farsi: 
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al-rafiyya t^ ^ 

ya^^aiii bala itn ninpama akar, yang Eaja itii umpania 
polion kayu, karna jikalan tiada akar pohon pun tiada dapat 
berdiri. Karna itii-lah inaka akii minta kaseh pada kamu sakaliari, 
hiibaya-liubaya ]*angan segan ka-balai, tafahhus segala keliiarga-- 
iiiii yang bersalahaii itii siipaya yanni al-kiamat akhir-nya kamu di- 
idngankain oleh Allah ta'^ala, 

(6?) (Note, The next sections in both MSS. occur in the 
Malacca Digest (§ 25 foil., p. 42 to p. 47 line 7 Tan 
EonkeFs Edition y. This matter is therefore omitted. 
§ 68 in/m occurs in both MSS. ; § §69 — 82 occur 
only in M.S. A; §§ 83, 88 and 94 in both MSS.; 
§§ 84 — 87, 89 & 90 only in MS. A; § 92 onlv in 
, MS. B.)., 

(68) Bermiila segala orang yang inendapat emas perak kain, 
barang suatii bemda di-dapati-nya, hendak di-bawa-nya ka-Jambatan 
tiga hari, di-saksikan-nya.. Jika tiada empunya harta itu, di- 
bawa-nya kapada manteri dan pada segala orang berkerja Eaja. 
Jika deinikian, tiada orang itu sal ah ; jika tiada demikiaii, 
.■kanudian di-ketahui, denda-nya saperti orang meichuri juga. 

(69) Bermula segala perahu, dayong, pengayoh, kajang ha- 
aiyut jangan di-kapar. Jika di-kapar, jika tiada di-bawa ka-jam- 
batan tiga hari, jika tiada demikian, salah. 

(70) Bermula jika harnba orang terpalu oleh mulutmya ehan- 
dala lain niati, dtmda-nya saJiargaJiarga-nya juga. 

Bermula jika orang merdeheka meinbunoh hamba orang, tiada 
‘di-kisas melainkan sa-harga-nya juga. 

i^ermuia jika ])apa membunoh anak, tiada hams kisas. 

Bermula jika anak mantm membunoh anak bala, <li-lihat sa- 
lah-nya, sa-kira-kira-nya itu dosa-nya. 

Jika orang atau Ivinatang terkena biikan di-sahaja lain mati, 
tiada harus di-bunoh melainkan denda. 

Bmnula kafir membunoh Islam, di-])unoh. Ada pun jikalau 
Islam meml>unoh kafir, tiada harus di-bunoh melainkan denda. 

(71) Bermula segala orang datang ka-rinnah-nva orang pada 
malam, atau anak raja atau anak manteri, atau barang orang, 
jika ia niengetok pintu pada yang empunya rumah di-kerasi-nya 
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masok jiiga ia, jika tertikani mati sia-sia, suatu pun tiada per- 
kataan. 

(72) Bermula segala bencla yang di-clinri orang, jika di-per- 
tarolikan-nya atan di-lihat-nya tahu ia beiida itu oleli-nya men- 
chiiri tiada inahii mengatakan dia, orang itu sal all pada Eaja. 
Bermula segala yang di-ehuri orang itu atau di-turunkan-nya ataii 
di-upalikanuiya atau perahu di-upah-nya, jikalaii kedapatan orang 
itu salali, denda-nya mati, barang benida yang di-rumali-nya Eaja 
empunya dia. 

(73) Ada. pun liarta dagang sa-puloh ambil diia, hukum-nya.. 

(74) Bermula orang yang meniegang lianiba orang perem- 
puan atau laki-laki berpesonakan, jangan bermalam di-runiali-nya 
barang siapa meniegang dia bermalam, denda-nya denda mati. 

(75) Bermula sireh, pinang, garam, arak, sa-puloli ambil 
esa; barang siapa membawa bencla itu, hendak-lali di-l)awa pada 
orang memegang cbukai ; sudah cli-beri-nya ehukai-nya, maka dapat 
di-jual-nya. Barang siapa belum memberi eliukai berjual dahnlu, 
salali, di-denda ; jika orang baik, denda-nya sa-tahil sahaja; jika 
liamba orang, tuan-nya membayar sa-tahil sahaja. Biumiila daniar,. 
rotan, ehukai-nya sa-puloh esa. 

(76) Bermula titah Eaja akan segala yang di-laraiigkan 
Eaja Melayu dahulu kala, ^‘^Ini-lah pesan-ku kapada-mu sakalian 
bala temtera, melaraiigkan segala yang kuning, jangan di-ambilkan- 
nya karna birai tilam, dan jangan di-ambiikan-nya birai tabir, dan 
jangan di-ambilkan sapu taiigaii, dan jangan di-ambilkaii k — r — ng 
bencla kamu, dan jangan di-anibilkan perhiasan runiah kamu, nie- 
lainkan akan baju dan destar dan kain, nielainkan tiga perkara. 
itu yang dapat di-pakai. Bermula baraiig siapa memakai dia, 
dmida mati. 

^'Bermula barang siapa dari purba kala pun anak orang besar- 
besar sa-kali pun anak orang keluaran, tiada dapat memakai gelang 
kaki emas melainkan anak raja. 

‘■‘’Bermula segala orang beremas, Jika tiada anugeraha, tiada 
dapat di-pakai-nya, haiiya-lah kelebehan kaini raja claripada bala 
sakalian. Itu-lah kita pinta pada kamu sakalian karna pusaka 
pada kita segala raja.^^ 

A'oie, The end of § 76 is corrupted from the Malacca Digest 
(van Eonkel pp 47—48). Then 'comes Al-salmnu "alaikum ajma'ina,. 
There follows a repetition of the first three sentences, in the duties 
of ministers, that follows § 64 supt^u* Then conies the passage from 
the Malacca Digest (van Eonkel p. 49, first seven lines) giving the 
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names of its two compilers, and the fees for redeeming (iebus) 
.slawes. MS. ,A continues — . ■ . 

(77) (a) Bab peri mm^atakan hiikimi oraiig bMdrim ka- 
pada kapal atan Jong, maka bmbutan di-tengah laut, iiiaka ia 
niembiiaiig harta-iiya; jika sa-tengah terbiiang, meiiyileh yang mi- 
piinya kapal dan Jong itu; Jika habis terbiiang, inaka tiada ia 
iiienyileli. Bermiila Jika sampai ka-negeri inaka kcKdiuriaii, maka 
tiada ia berkirirn surat kapada orang yang mpniiya perkiriman 
itii, maka menyileh ia sa-tengah. 

Sa-])ermula lagi saperti peralin, lain daripada kapal dan Jong, 
maka ia meiibawa perkiriman orang, maka* bmbiitan di-tengali 
laiit, maka diJiuangmya sa-tengah liarta-nya, maka tiada ia me- 
nyileli. Maka kechurian ia di-dalam negeri, .maka tiada berpesan 
atau sprat, khiyar hakim menyileh sa-tcaigah pekirim itu. 

(b) Sa-bermiila lagi orang membawa ])ekirim dari kampong 
sa-bnah ka])ada kampong sa-buah, Jika ia lupa kariia sakit-nya, 
menyileh sa-tengah; Jlkalau se])ab karna -i* liati-jiya ka})ada, *1* 
.se-].)fcdah-nya pekiriniaii itn. 

Bfeiiula lagi maka sa-orang mereka itu berkirirn kapada orang 
Yang di-titahkan segala raJa-raJa, bersalahan clengan mereka itu 
pcTgi sendiri-nya sa-orang berkirirn kapada-nya, maka kmi])iitan 
.atau kechurian, khiyar segala hakim Jika tiada sa]).t (? = thabit) 
kapada teman-nya yang di-titahkan itu ia memliuang atau kelii- 
langan, maka di-stunbimyikan ka-bawah bumi, hukum-nya, apakala 
;sal).t yang demikian itu, maka tiada-lah mereka itu intmyileh lagi ; 
kiirnia daripada raja akan mereka itu man a sa-patut-nya, ada 
yang sa-tahil, ada yang tengah tahil, ada yang sa-])uloh emas, ada 
yang cmipat emas. 

(78) Bab pada meiiyatakan segala orang yang beranak ang- 
kat sama harr, jika kesalahaii sa-kali pun kapada yang mcmgambil 
itu, Jika patut akan nyah di-iiyahkan: Jikalau kesalahan-nya itu 
])atut atas nyawa-riya, di-bunoh; akan harta yang telah sudah di- 
herikan itu tek.njakan akan mereka itu. 

(79) Bal) ])ada meiiyatakan segala orang yang !)ertarohkan 
diri kapada yang bukan ke^aifan-nya ( ? kerabat-nya) dengaii 
keredlaan segala waris-nya; maka ia bendak kcnnhali kajiada ibu 
hapa-nya, hentlak-lah clengan keredlaan orang yang tempat diidok 
itu. Jika ada kesalaban tcmipat dudok itu maka tinggalan-nya, 
khiyar hakim dengan betapa salah-nya maka tiiek kapada kesa- 
laban-nya; Jika salah-nya itu, atas dua bagai: ])th*tama, bendak di- 
perebabuli-nya ; kedua, di-nesta-nya dengan nesta-nesta yang tiada 
barus di-keluarkan. Maka hukum-nya ])nn dua perkara : apakala 
bendak cli-perchabuli-nya, di-denda, hukum-nya sa-puloh tengali 
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tiga. Jika di-nesta-nesta saja, maka ia kemhali, stgala Ii.rk.t-nva 
( ? = harta-iiya) seiiua-iiya di-bawa-iiya : khiyar segala liakim, 
tiada lianis di-baliagi. Apabila tiada siiatu kesalahan~nya akan 
;mereka itii, maka tinggalkaii oleh yang iiienarohkaii diri-iiya itii; 
baraiig yang ada Inrk.t-nya itii, khiyar segala hakim, di-j)ahagi tiga, 
.sa-bahagi kapada orang yang bertarohkan diri-nya, diia bahagi ka- 
pada orang yang nimiaroh. 

(80) Bab yang ineiiyatakan huknm segala orang mengambii 
.aiiak aiigkat akan aiiak hamba orang lain, maka di-bawa-nya bela- 
yar, miila-mula itu dengan sa-tahn tuan-nya, kemudian dari itu 
maka di-bawa-nya tiada membm tahii tiian-iiya. Khiyar segala 
hakim, maka menyileli orang yang anpunya anak angkat itu sa- 
teiigah harga, jika ia mati; jika tiada ia mati, maka ptdcerjaan-nya 
.sa~bahagi di-bayar-nya oleh bapa angkat. 

(81) Bab yang menyatakan peri hiikuin segala orang yang 
berutang. Pertama, utang-nya itu dua bagai: siiatii utang di- 
'peTjanjikan, kedua utang sahaja. Akan khiyar segala hakim, jika 
utang yang di-perjanjikan, apakala di>tinggalkan, jika sa-hari sa- 
'hari sa-kali pun, kena pekerjaan timah orang itu, nunia-kala lari 
naas jadi hamba orang yang empunya timah itu, jangan niereka 
itu lari kapada raja atau kapada orang besar. Jika orang ber- 
utang sahaja, apakala ia lari, naas jadi hamba raja. Jika ia me- 
ninggalkan kerja, di-palu akan mereka itu lamun jangan berdaraln 

Sa-bermula lagi khiyar segala hakim, ada tempat-nya hendak 
iiienehari timah, itu pun daripada . . . . . . . . ? 

(82) Bab pada meny^-atakan segala dagang masok negeri; 
maka ia menclapat fli-kuala sungai itu, maka di-bawa-nya ka-dalam 
iiegm, maka di-beri-nya tahu kapada Shahbandar menengar dari- 
pada orang yang lain. Maka di-suroh ambil oleh Siiahbandar. 
Itu j)un di-bahagi juga, tetapl salah orang yang mendapat oleh sa- 
tmigah bahagi kapada yang mendapat dia; lain daripada itu, maka 
<li-seunbahkan Shahbandar kapada raja-nya. Maka di-sambut^oleh 
Ptmghulu Bendahari; ia-lah yang menyerahkan kapada segala 
pmghulu, 

(8e3) Bab pada menyatakan tebusan (dengan B = sUve) 
nrang lari. Jikalau di-dalam kota sa-kiipang tebus-nya, dan jika- 
lau di-luar kota hingga ^marah negeri dua kupang dan tiada, jadi 
merampaskan segala perbawaan-nya. Dan jikalau cli-luar himarah 
sapeudi di-batangaii, 5 bidor; dan di-kuala Sungai Buloh s.k.b.t, 

tebus-nya, barang di-bawa-nya sapMi pisau, ])arang dan 

.segala bcmda yang kurang liarga-nya jadi rampasaii, barang 
yang lain daripada itu kembali kapada tuan-nya. Benmila yang 
ka-hilir hingga Kuala Dedap lima-belas; hingga Kuala Perak dua- 
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piiloh, hmiarah negeri diia kupang dan tiada Jadi ranipasan p&n- 
bawaan-nya ; hingga Knala Dinding 30; hingga Kuala Ben’iias 35;- 
hijigga Ivnala Lanit 45; hingga Batu Kawan 50. Iva-ti.mor hingga 
Kuala B(h‘iiam hingga Kibong Hangns 40 ; hingga Pasir Paiijang- 
5'0. Sa-bOTnula lagi jikalaii ka-tengah laut hingga Piilan Sernbilan 
30 ; hingga Pnlan Temborak 50. Sad3ermnla lagi daii. Geronggong- 
ka-Tepus 5 Iridor; hingga Tepus ka-Dedap s.k.b.t. ; hingga Biikit 
Tunggal 20; hingga Kuala Beruas berjalan 30 ; hingga Kangsar' 
s.k.b.t. Dtunikian lagi dari Bandar hingga Kuala Peliis 20 ; dtani- 
kian lagi dari sana ka-Bandar. Hingga Jeram Panjang 30. Denii- 
kiaii lagi hingga Kuala Bawil (Eul, MS. A) 35; pertengahan 
Pangkalan dengan Kuala. Bawil 45 ; dan hingga ka-Pangkalan Giia: 
50; dan hingga Temengor 50; dan hingga pnrenggan 50. Apakala 
beijalan ka-Kuala Larut 35. Sa-bagai lagi ka-Kinta hingga K_yior 
Maiiis s.k.b.t. dan Karai demikian. -Demikian juga dari sana hing- 
ga Bukit Chinak 25 ; dan kapada Biikit Alas 50 ; ka-Suugai Ea^ai 
s.k.b.t. Deniikian lagi ka-Kampar dan Chenderiang dan ka-Batang 
Padang dan ka-Sungai s.k.b.t. juga. 

(84) Bab pada inenyatakan orang yang nierampas. Baraiig 
siapa merainpas hak orang, hendak di-kembalikan-nya -I* upah, me- 
ngembalikan l)enda itu ada upah. tlika ada benda itu binasa, 
inaka yang merainpas itu menyileh saperti harga-nya benda itu di- 
sileh-nya, dan saperti binatang dan manusia atau lain daripada 
itu. maka di-sumpahi yang nierampas itu, apabila tiada saksi akan 
harta benda itu. Dan barang siapa nierampas biji perhumaan, 
beberapa tahun lania-nya sakalian yang jadi daripada ])iji itu akan 
orang yang ompunya Ihji juga. Jika binasa daripada biji itu, yang- 
nierampas itu menyileh kapada yang empunya. 

[Bermula jika orang nierampas, nania nierampas: jika harga 
sa-ke])ing kasa pun, denda niati, kariia nama ranifias itu sadikit 
atau banyak sania juga MS. B.]. 

(85) Bab pada meiiyatakan hukum orang meniberi orang 
suatu l,)tnda, jika tiada sampai sharat beri itu, maka tiada di- 
hukundvan, khiyar segala hakim, jika ada saksi sa-kali pun. Ada 
pun shai'at beri itu, jika sudah sampai ka])ada tangan yang mem- 
beri itu, maka sampai sharat-nya, jangau sa-kali warith-nya. 

(86) Bab pada men^^atakan hukum hibdi mtdukai liarr, maka 
khiyar segala hakim 4 dahulukan -I* hukum-nya. Jikalau sayang- 
tuan-nya, di-sileh-nya sa-nilai-iiya, 

(87) Bah pada menyatakan orang hcnutang, maka ia mati,, 
maka suatu pun tiada harta-nya tinggal kapada anak-nya; maka 
tiada harus anak-nya itu di-jualkan akan pembayar utang ibu bapa- 
nya. 
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(88) Bab pada meiiyatakan luikum oraiig berutaiig tiada 
di-ketaliiri-iiya oleli aiiak isteri-nya, tiada barns 'bay aran-iiya. 

(89) ^ Bab pada iiienyatakaii undang keliaii. Pertama keiia 
pelAsit di-dalam kelian. T%gali orang meiiyudiit, maka masok 
.orang, maka hilang-lali bijeh itu, kena-lali ia sa-bahara. Jikalaii 
demikiaii, tiada harus di~ktaiakan melainkan di-ganti-nya belaiija 
jiiga. Jikalau diilang di-pecbabkaii orang atau peiigayoli pataii, 
di-ganti ; atau orang moient.k tiang (or ? tebing) relaii,’ denda-nya 
beras sa-kampit, ayam sa-ekor, arak sa-gantang: jikalau liamba 
orang, di-balor ( ? balun) huknm-nya. Lain daripada itu saka- 
lian hanya di-gaiiti-n 3 'a-lah. 

(90) Bab ini pada nuuiyatakan hukum ayam saboiigan. Maka 
■oleh orang di-angkarai-nya ayam itu, maka oleb bakim di-kira- 
kirakan 'bebera])a bendak di-sabong-nya oleh juara itu, dtanikian- 
lab di-suroh ])ayar olcdi hakim. Tetapi ayam itu bungaran, jika- 
lau ayam itu siidah inenang, maka di-angkarai-nya oleh orang, 
maka oleh hakim di-siiroh~nya bayar harga ayam itu ganda juga. 

(91) Bab f)ada menyatakan berstdam. 'Taroh selam itu sa- 
ratus tengah delapan ])idor. ^laka di-keluarkan hasil segala hakim, 
kapada Bendahara hasil balai s.k.b.t,, dan liasil Temenggong s.k.h.t. ; 
utas-utasan s.k.b.t., kapada orang yang menang upah menytdam, 
dtmgan yang memegang turns s.k.b.t., surat yang di-])awa memTlam 
itu, lima bidor; taroh kata empat bidor; tangkai siuman, lima bidor; 
hak biuitara lima l)idor; ka])ada orang yang alah meiyvelam sa- 
kuj)ang, dan yang memegang turns sa-kupang, surat ^ung di-ba\va 
menyelam itn jmn sa-kupang jua, nienjadi tengah delapan bidor 
■senuia-nya. 

(92) Bermula tiada di-kisas pada luka kepala sa])Mi yang 
tersebnt itn, melainkaii dengan luka muziha jua, maka di-kisaskan 
hukum-nya. Tujoh hagai luka di-kep'ala; hashima nama-nya ia- 
itu ])e]ah-nya yang kepala itn, maka akan diat-iyya lima unta tahil 
dcuhain; lain daripada itn Inka muziha itu, jikalau kbata’ dengan 
terus-lah atau shi])h hund sa-rupa dengan di-sahaja sa-kali pun, 
di-beri-nya diat juga ; kedcdapan hagai luka di-kepala itu munaqqila 
nama-nya ia-itu beu’pijidah-lah yang daripada tempat-nya, maka 
akan diat-nya lima ekor unta kira-kira lima tahil derbani; kesem- 
bilan hagai luka kq)ala ma^mnm nama-nya ia-itu sampai-lah ka- 
pada ktuidi-kemdi otak itu, maka akan diat-nya thulutb diat huknm- 
nya, sa-pertiga dari])ada unta karimah tiga-pnlob tahil derhpi 
tiga ])nsok ; kesapuloh hagai luka kepala danigh nama-nya ia-itu 
belali-lah kendi-ktmdi otak itu, diat-iyya thulutb juga ya‘ani sa- 
pcTtiga diat iiyawa-nya. 

(93) Bermula berjudi, bercheki, bergasing, berajak-ajak tali 
.saing, jangan sakalian-nya; nama judi juga. 
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Appendix L 
(bemg § 66 in MS.B«) 

(herti-nYa saperti amanat itn), dengan tiada taksir-iiYa tiada 
inenYileli. Jika di-pakai-nya orang yang menaroh arnanat itn, 
jika dengan izin yang einpnnya sa-kali pun, pada ketika di-pakai-nja 
itii binasa, henidak-Iah di-sileh-nya. Jika hendak berlayar, di> 
kembalikan-n^ni pada yang asaknya amanat ; jika tiada yang em- 
piinya amanat, pada wakil-nya atau pada kathi; jika tiada pada 
katlii, aniin raja di-berikan. Jika di-bawa-nya btTlayar, jika binasa, 
di-sileli-nya ; dan jika amanat orang atau orang pelayaran pada 
orang ptdayar, barang t.mp.k di-tempat maiia ia iimidak di-biiat. 
Jika berkata orang di-taroh amanat, ^^Sudali di-kembalikan amanat 
kapada orang empuiiya barta,i^^ maka empunya liarta itu niiinkir,, 
saksi-nya tiada, antara itu bersunipab yang mtmaroli amanat; tiada 
pada sumpah, hmidak-lah saksi, jika di-kata-nya mengem])alikan 
kapada orang waris-nya empunya harta. Btumiila jika berkata. 
yang numaroh amanat, ‘^^Babawa sa-nya hamba k&nbalikan kapada 
si-anu dengan kata-mu,’^ maka mnnkir yang tmipiinya itu, ])er- 
sumpah yang empunya harta, di-sileh-nya amanat itu. 

Barang siapa bthdaku kelakuan-nya di-dalam bukuni sliaraV 
harus ia berwakil akan ganti-nya saperti btuniaga numibeli, dan 
nikab, dan talak, dan menuntut segala hak-nya barns dtmgan u])ab ; 
dan tiada beru])ah ])ermula tiada barns mtmyileh wakil yang Innasa 
dalam tangan-nya imdainkan taksir-nya. 

Bermula yang wBkil dengan pesurohan-nya yang berwakil akan 
yang btwniaga, tiada barus-iiya berjuai dengan ])Lwtanggob, dan 
tiada barus-nya dengan nitwugi yang nyata, dan tiada liarus l)er- 
jual lumda itu melainkan dengan biaya negeri itu. Jika berniaga 
dengan anak-nya orang yang berwakil itu, di-terima-nya barga 
benda itu dabulii, maka benda itu di-bewikan-nya ; jika di-serabkan- 
bcmda itu dabulu, kemudian akan di-bMina-nya liarga-nya, tiada 
di-bayar-nya bargamya oleb anak-nya itu, hendakdah- di-si leli-uya 
btmda itu oleb wakil-nya. Apabila berkata yang berwakil, ‘'Bmida- 
kau dengan sa-ri])u jika di-lakiikan-nya amr bid-mabmP’. . . . ). 
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Notes on the Text. 

•vindicates corrupt mid doubtful passages 

(1) Oiity^ MS. B contains more than this first sentence of the 
Arabic Preface. 

(2) CJnly MS. A contains this sentence. The following two* 
paragraphs are reconstructed from both MSS. which are 
both corrupt but both supplement each other. 

(3) For menjenakal A reads menunjolc, 

(4) B. 

(5) omitted in A. 

(6) beroleh daripada ne-geri dar ad-dunm dar a's-salam, ia4tu 
negeri Melayu B, 

(7) tera4era B. 

(8) aMiyar, khm% iMitiar, passim. 

(9) di4,mpJMiya B, 

(10) sentence apparently misplaced, 

(11) For tenipat B reads di-tampwr, 

(12) For tahasarat = ‘Svith whom sexual intercourse is iinlawfuF* 
B reads di-t.haseli-npa. 

(13) For gundeJc-gundeJc, A reads 

(14) ' B ; dayyakha A. 

(15) A. omits 'abdi scinia "abdi, 

(16) The following two sentences appear to be misplaced. 

(17) hen dak akan diet A. 

(18) Or ? niemaki. 

(19) kembali A. 

(20) adyuman A. 

(21) ii-lnirongkan B. 

(22) di-kirakan-nya A. 

(23 ) menyangkakan A. 

(24) hal A. * 

(25) nienyUeh hal A, 

(26) A. 

(27) Spelt but-nya A. & B. 

(28) Kanehing A, : ? = Ganchong. 

(29) A. omits liingga T’erusan. 

(30) A. & B. 

(31) Bidor A. 
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(32) Merduig A. & B. 
v(33) A. ; omitted from B. 

'(34) hJu'Ln A; IcJuat-n B. 

(35) I{e/nriatan A. 

.(36) dSo'^A. &B. 

•(37) Mmgalmg A. 

(38) Lkoal B. 

'(39) hanji A. 

(40) cli-perelcsai-nya B. 

(41) akaii dua B, 

(42) The first three paras are a variant of the Eisalat Hoekoem 
Kanoen Alelalca^ ed. van Eonkel, pp. 4,9 — 50. 

(43) laniin A. passim y as in the Malacca Digest; Janiai B. 

(44) A ; B. 

'(45) dJcsinaA;dJma'B. 

(46) For these two words B substitutes Tammat. 

(47) pJa j.rif B. ; ? = di-percherai-nya. 

(48) tall, m,,nuj. dan m,ny.r,t, B. 

(49) hersuam. A,y sumakB, 

(50) sa-orang A, 

(51) •[• -I- omitted in A. 

(52) 4 4 , do. 

(53) Omitted in B. 

(54) d,r,san B. ; dosa-nya A. 

(55) dinar B. 

(56) B. ; t,mh,h A, 

(57) suaia A. & B. 

(58) Omitted in A. 

(59) suatu B. 

(60) dknyaiahan-nya Icita akan luan-nya B. 

(61) Omitted in B. 

'(62) Omitted in B. 

(63) 4 4 only in A. 

'(64) s,t,ridai A.; s.zih B. ; ? = si-Zayd. 

(65) dengan. B, 

( 66) Corrupt in both MSS. 

(67) mmgantm kan A, & B. 

(68) memerdeliekakan B. 
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(69) Omitted from A. 

('^0) jolah-jiilalc 'B, 

(71) di-'pMiilakan A. 

(72) A here inserts oimg ramaJian, 

(73) A. pimtong passim. 

(74) Omitted in B. 

(7B) had A, 

( 76) Omitted in A. 

(77) do. 

(78) di-hemdakan A. 

(79) sMli B; s.luj A ; ? = saliili good condition. 

(80) mMl) = ? thaiyib. 

(81) m.sJc-nya B. ; masJc tha A. 

(82 ) figJc B. 

(83) her a jar A. 

(84) In MS.B there follows a broken section on AmaMi — see 
x4ppendix. 

(85) This para, is a variant of a section in the Malacca Digest 
(van EonkeFs edition, p. 48). 

(86) B^rmnla yang hala itu paku humi A, 
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The Island of North Keeling 

By C. A. Gibson-Hill, m.a., m.b.o.u. 

(Received, December, IQ41. Revised, November, 1947). 

The group of islands known eollectiveij as the Cocos-Keeling 
Islands lies in the eastern portion of the Indian Ocean, between 
11^ 49' and 12® 12' south of the equator, and 96® 49' and 96® 56' 
•east of Greenwich. The nearest points of land are Christmas 
Island, 530 miles further east, and Engano, off the south-west coast 
•of Sumatra, approximately the same distance to the north-east. 
The group consists of an atoll of about twenty-five islands surround- 
ing a pear-shaped lagoon, seven miles wide and nine miles long, 
and a single island, 1,250 yards wide and 2,250 yards long, fifteen 
miles further north. 

The main atoll has been inhabited permanently since 1827, 
when it was colonised by Alexander Hare and John Clunies-Eoss. 
With them were the crews of their two trading vessels, consisting 
mostly of Sumatran and Javanese seamen, and a strange assortment 
of women from the far eastern ports, belonging to Haro. Hare 
himself withdrew to Batavia about two years later, leaving the 
island to Clunies-Eoss and his heirs. The principal settlement is 
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now on the island known loca% as Pnlo Selma (Home Island). 
There are also a few people living on the most northerly island in the 
.atoll, Pnlo Lnar (Horsbnrgh Island), and a relay station for the 
trails Indian Ocean cable on the neighbouring island of Pnlo Tikns 
(Direction Island), where I lived for the first ten and a half months 
of 1941, All account of the history of the colony on the main 
atoll, with a description of it as it was at the time of my stay 
there, has appeared in an earlier issne of the J.M.P>.E.A.S. (G-ibson- 
Hill, 1947). 

The main atoll is nsnally known as Cocos, after the Goconnt 
Palm, Cocos nucif&ra Linn. 'The isolated, northern island is called 
North Keeling, in hononr of Captain William Keeling, who is 
believed to have sighted the group in 1609, while homeward boimd 
from Bantam, in Java. Landing on North Keeling is difficnlt, 
except at certain restricted times of the year, and there is no supply 
of good, fresh water. It is therefore uninhabited and virtually 
uninhabitable. By good fortune I was able to visit it for a day 
at the end of January, and for two da3'S at the beginning of July. 
Prior to this it had been examined by two biologists, Dr. H. B. 
Guppy who landed for a day in the latter part of 1888 (Guppy, 
1889), and Dr. P. Wood- Jones who spent a few hours ashore there 
ill June, 1906 (AYood- Jones, 1912), but neither attempted a com- 
prehensive description of the island and its fauna. 

North Keeling, like Cocos, is a true coral island, though there 
is now little sign of living colonies round its coast. Its shape is 
approximately rectangular, and it is so orientated that its long axis 
•deviates slightly to the east of north. The prevailing wind, the 
South-East Trade, therefore strikes more directly on the east side 
than on the south. Its principal occupants are sea-birds, which 
exist in thousands, and crabs, which in a few limited species 
.are abundant. In addition there are bird lice. When mature these 
reach a diameter of about 10-12 mm : when small they are the size 
of a pinhead. The latter, though passing unnoticed, cover every- 
thing, and after a night spent on the island it takes fully a week 
to rid one^s body of them. 

In form the island is low and flat. The shore 'rises fairly 
■steeply to a height of ten to fifteen feet, and from this peripheral 
ridge the ground slopes gently down to a large, shallow, sandy- 
bottomed lagoon which occupies the greater part of the interior. 
The entrance to the lagoon, which is still patent, is on the east or 
windward side. From this and other considerations in its struc- 
ture it appears probably that North Keeling was not originally 
.a single island, l)ut that it was formed from the union, on the 
leeward side, of two smaller islands. The more southerly of these 
wmuld seem to have arisen in the area now known as Kuburan Nek 
Katek, and the other between Pulo Latim and Tentang Kapal Mati 
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Map 2. A sketch map showing the local Malay names given to the various 
areas on the island of North Keeling. The crosses mark the approximate 
sites of known wrecks. 


(see Map 3). According to echo-soundings, made by a cable- 
repair ship in 1933, the submarine bank on which they stand is 
continuous with that ol the main atoll. A narrow ridge, dropping 
to a depth of some four hundred fathoms, was found to run from, 
the south end of ISTorth Keeling to Horsburgh Island at the north- 
west corner of the latter. 

There appears to ].)e only one place at whi(h a landing can 
be made with safety. This is about half-way along the west coast 
of the island, where there is n suitable break in the fringing reef.. 
The Cocos-Keelirig islanders employ specially-built surf-boats, con- 
trolled. by a crew of seven men and taking a])Oiit live jiassengers, 
which are towed over to the island liehind launches. The latter 
are anchored well outside the edge of the reef, and the surf-boats 
steered through the breakers onto the shingle Ijeaeh. In 194:1 
the launches themselves were in a very bad state of repair, and 
formed the major risk in the journey. 
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If there is much sea running, a landing is not possible. Once 
the South-East Trade, which blows during the greater part of the 
jear, is well established, the breakers, even on the -sheltered side 
■of the island, are generally too strong for a boat to be taken through 
them. Suitable occasions, therefore, usually occur only at the 
•change of the mon,soon. At these times the wind swings round 
to the east or north-east for several days, and may even disappear 
completely. In an average year, spells of this weather occur be- 
tween the end of October and the beginning of February, and be- 
tween the middle of J une and the middle of July. It waV the firm 
■opinion of the late owner of the islands that the chances of a 
.successful landing during the latter period are slight, but the 
records show that on at least four occasions, when the point was 
stressed, visits were made. I believe that during the recent strategic 
•occupation of the main atoll, when it was used as a base by the 
E.A.F., landing were accomplished out of season with E.A.F. and 
Kaval equipment. 

Formerly regular trips tvere made to Korth Keeling every two 
■or three years. There is no official record of 'when these were 
begun, but it cannot have been long after the main atoll was fi.rst 
inhabited. When Darwin visited Cocos in the Beagle, in April, 
1836, he was shewn a fragment of greenstone, a little larger than 
.a man^s head, which John Clunies-Eoss had picked up on the beach 
(Darwin, 1842, p. 4540). The earlier journeys were undertaken 
to obtain sea-birds, principally boobies and frigate-birds, which 
were knocked down by means of an eighteen-foot bamboo pole with 
•a long brass chain at the end of it. The same method is still 
.employed, though the brass chain has given place to wire or thread. 
These birds are the nearest approach to meat that the majority of 
the Cocos-Keeling islanders ever get, and they are a much-sought 
delicacy. Actually the adult booby is rather indifferent eating, 
stringy, a little tough and somewhat flavourless. Juvenile birds, 
.salted and fried in coconut oil, are better. 'Tlie frigate-bird, on 
the other hand, when well cooked is definitely pleasant eating. The 
flesh is. thick, and the flavour characteristic, defying exact descrip- 
tion, but it is a little reminiscent of game which has not been 
hung quite long enough : it is neither fishy nor salty. 

At a later date, when the small community on the main atoll 
had grown, longer visits were made for the purpose of collecting 
nuts and timber. These were continued until 1929. They ceased 
in a manner very characteristic of Cocos. For a number of years 
the gangs had been in the charge of a younger brother of George 
Clunies-Eoss. When he died no substitute was found for him, 
:and the work stopped. The wood sought by the Clunies-Eosses was 
mostly Cordia sub cor data Lamm. : in addition some Mengkudu, 
Morinda ciirifolia Linn., and Kayu Dedap, Erythrina variegata 
Linn., was also felled. The Co7-dm appears to have been taken in 
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large quantities, mostly for boat building, and it would seem as if* 
imicli of the present Plmiia-Oo cos belt was originally thicW^^^ 
strewn w'itli it. ’ A single exception to this routine oecurred in 1915, 
when the full period rvas devoted to salvaging metal and other 
material from the wreck of the GJernian cruiser Erndeii (see appendix 
I/C.) Very few official visits were made between 1929 and 1941,: 
though the ubiquitous, predatory Japanese, who were at one time 
fishing in the vicinity, are known to have landed on several occa- 
sions, 111 1940 they even deposited a large niiinl:)er of tins of 
petrol and oil there. 

When the Olunies-Eosses were working Xorth Keeling it was 
usual for forty to sixty of the Malays to live on the island for- 
about three months. 'They were taken over on the first suitable 
occasion in Kovember, and remained there until the weather began 
to break early in February. Communication was maintained with 
the main atoll. Boatdoads of nuts and timber were sent in once 
or twice a ’week, in exchange for supplies and drinking water. There 
are two wells on Korth Keeling, of a depth of twelve to fif'teen 
feet, but the water, though not heavily salty, is definitelv brackish.. 
'The Malays used it for washing and cooking, but they never drank 
it if they could get :fresh water from Cocos. At one time it was 
thought to cure beri-beri, as it was noticed that mild eases sent 
to work on Xorth Keeling occasionally recovered from their symp- 
toms. The men lived in ataps huts, wliich have long since dis- 
appeared, on the west side of the lagoon. There wUkS also a small 
wooden house for the overseer, and another for members of the 
Clunies-Eoss family on their occasional visits. Both of these re- 
main, though the timber is now rotten and they are un- 
inhabitable. The working gang in chided a fishermen, who had 
a shallow-bottomed boat on the lagoon, ])ut the Malays appear to 
have eaten frigate-bird or booby every alternate day. Over a long 
])eriod their de])redations must have reduced the numbers of these 
birds considerably. Under present conditions, therefore, the colo- 
nies should he steadily increasing in size. 

The Lagoon The inner shore of the island is a very gradual slope, 
and the lagoon deepens slowly. At low tide its 
maximum depth is said to be less than six feet, and if one walks 
across due west from Piilo Bill the water is no more than waist-high. 
'The bottom, and much of the beach, are a fine, greyish, sandy silt. 
’Towards the eastern recesses this is greyer and darker; and in the 
north-east corner, where there is a great bank of Peniphis, Fern phis- 
aci&uhi Forster, along its edge, the beadi is composed of a fine, 
dark, brownish mud into which one sinks several inches with every 
step. In a few places, particularly towards the sotithern end, the- 
sand is replaced by a bare breccia slope, and jagged fragments of 
the latter occur all down the west side. 
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‘The lagoon does not appear to contain any living coral; but 
there are large patches of weed, from which dead fronds are washed 
lip in considerable numbers on to the west shore, liere they form 
a thich band, effectively covering the jagged coral shingle* along 
the high tide line. This is inhabited by a herniit-erab, 'Coenohiia 
riigosiis Milne-Edwards, a species of GamniaruSy and a wood-louse, 
but little else. The lagoon itself contains large numbers of Kepi- 
ting Bajungan, Scylla sdrrata (Forsk.), reaching a carapace width 
of about eight inches, and is rich in fish. These are mostly Ban- 
dang, Chan os chanos (Forsk.), Ikan Puteh, Gerres sp., and* above 
all a small sand shark, yellow-brown in colour with the tip of the 
dorsal fin black. The latter are abundant in. all lengths from nine 
inches to three and a half feet. They swim round in groups of 
three or four, each group, for obvious reasons, containing fish of 
approximately the same size, and the surface of the lagoon round 
its edge seems to be co,ntantly rippled by their fins. 

The extent of the solid, dry land is fairly^ limited. Along the 
sides of the island it consists only of a strip about loO to 200 yards 
wide. At the corners this broadens to a quarter of a mile. It is 
also thicker at the entrance to the lagoon, where it forms two in- 
verted lips. These are known to the Cocos-Malays as Pulo Latim 
and Pulo Bill, though they are not actually distinct islands. There 
is no real soil. Most of this area (with exceptions which will be 
noted later) consists of small worn coral fragments, sparingly mor- 
tared with a compost of partially decayed vegetable fibres. In many 
places the surface is entirely covered with these coral pebbles, and 
the compost itself only appears at a depth of six to ten inches. 
There are no earthworms, but to a certain extent their work of 
scavenging and burying vegetable refuse is done by a large red laiid- 
erab, Oecarcoidea Immei natalis Pocock. 

The Pisonia-Cocos Broadly speaking the vegetation falls into 
belt. four distinct, clear-cut groups. The most 

important and conspicuous of these (Map 3) 
begins near the south-west corner ‘of the island, and runs, as a 
broad belt about 150 yards wide, up the west side, round the north 
end and down to Pulo Latim, where it spreads out over the greater 
part of the point, ii second patch of it covers Pulo Bill, and there 
is a third, narrower band near the south-east corner. On the west 
coast this l)elt of vegetation rises straight up from the summit 
of the shingle bank which comprises the beach, but along the east 
shore it is set back behind a band of stunted, wind-twisted Kayu 
Bireh, Tournefortia argentea Linn. Basically it is made up of 
Ampol, Piso'fnia grandis B. Br., and coconut palms, of which there 
are three forms, known to the Malays as Kepala B&ar, Betul and 
Bambai. The Pisonia is a medium-sized tree, reaching a height 
of about fifty feet, with a spreading, uneven crown, slightly-yellowish 
green leaves, and a smooth, grey bark. Its timber is very soft. 
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A map showing the distribution of the principal units of 
vegetation on North Keeling. 


Journal Malayan Branch [Vol XXI, Part I; 









Map 4. A sketch map showing the distribution of the breeding areas 
of the commoner sea birds on North Keeling. 
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and the branches break easily. Towards the iiortli-oast eorner of 
the is! and there is also a little Kayn Dedap, EnjUintuf varipjjalu 
Liiiru, in this area; and in places patches of (Jeroiigo'a n.^•, Cordla 
siibcordata Lamm., but the greater part of the latiter lias been felbnh 
The scarcity of these two is regretable, as both Jiave attractive 
flowers. Those of the former, which only ajipear in the dritn- 
months, when the tree has shed its leaves, are a rich, ])right rod, 
while those of the latter, triim pet-shaped, are a fine, clear orange 
colour. 

Seen from the inside, the greater part of this belt is like 
the interior of an artificial palm-house. It is the only sheltered 
portion of the island. The air is hot and, by contrast, very still. 
Overliead there is a high canopy of fronds and Pisonm leaves, which, 
instead of biockiiig out the light, impart to it a warm, greenish glovv. 
Through it a few stray rays of the sun stab in liright, yellow-white 
streaks. There is no real under-growth, but the ground is thickly 
strewn with iniiunierable chlorotic young coconut palms, whose 
sickly, 3nllow-green leaves rise to a height of four to eight feet. No 
other plants are apparent and, except in the area of Pulo Latim 
and Pulo Bill, there is no sound apart from the vague scratching 
creeping of crabs among the the fallen stems. In the region of tiie 
two pseiicio-islaiids, the :Red-footed Booby, Siila siila ruhripe,'^ Gould,, 
nests in the tops of the Pisonla mid fiom them, all day long, there 
is a constant clattering and squawking, as though monkeys were 
perpetually quarrelling in the branches. 

Crabs are the most conspicuous, and probably the most plenti- 
ful, inhabitants of: this belt. In addition to the Nipper Crab, 
Geogmpsm gnvyi (Milne-Edwards), and Geatreoides bumei nnialis 
Pocock (which, tliougli it also occurs on some of the islands in the 
main atoll, is so characteristic of the fauna here that the Cocos- 
Malays call it Kepitiiig Kiling), there is the Bobber C’rab, Birqm 
lafro Linn., and a large, dark red hermit-crab, CoenobHa P perlatm 
Milne-Edwards. The former, which has become nocturnal in its 
habits, is fairly plentitnl, but no more. The latter is abundant 
A damaged l>i,rd-(^arease left lying on the ground will be covered 
by upwards of an hundred, of these crabs in the course of a few 
hours. They move mostly at night, but by no means only so, and 
once tliey have found or scented flesh they will remain by it all 
through the day. As with Coenobita clypeafa (Herbst.) on the 
main atoll, whose place they take, they invariably carry the large, 
knobbled shell (known locally from its shape as Siput Kepaia 
Viola) of Turbo {Bencotus) lajonkairii Desk. 

I found very few species of insects here. There are several 
Diptera — a long-legged fly,? Nerius lineolaius Wied, which is fairly 
plentiful, some four species of Muscidae and allied families, and a 
mosquito Aedes (stegomyia) f aegyptL The last is not very com- 
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nion, although on the main atoll it is, in parts, abimdant. A cricket, 
Ornebius sp., occurring among the leaves of both Cordia md Pisomay 
is fairly common. There appears to be only one representative of 
of the Hymenoptera, a long-legged, fawn-coloured ant which is 
abundant under stones and fallen timber. This last habitat also 
yielded a cockroach, the larvae of a cockchafer beetle, probably 
sp., and two small weevils. Tinally, in July, there 
was a butterfly, Ilypolimnas b, holina (Linn.) /of which I took 
a single female, in the wet season phase, in fair condition. 

There were three species of spider — the cosmopolitan Heter- 
opoda venatoria (Linn.) and two small web-builders — but Nephila 
imperatrix C.K., which is very plentiful on the main atoll, appeared 
to be absent. There was a small wood-louse, and a terrestrial mol- 
lusc, ? Medampus sp., but rotten timber and similar habitats yielded 
nothing further. There, seemed to be no centipedes, no millipedes, 
no termites and no earthworms. Their absence is of some interest 
as all are present in fair numbers on most of the islands in the 
main atoll. There are also, as yet, no rats on North Keeling, and 
I failed to find any lizards although, according to some of the- 
Malays, a gecko has been seen on the island. 

It is doulitful if any of the birds occurring on North Keeling' 
can really be said to inhabit the Pisonia-Cocos belt. As the fourth 
map shows, the commoner sea-birds ignore it almost entirely and, 
with the exception of the Eed-footed Booby which nests in the tops of 
the Pisonia trees on Pulo Latim and Piilo Bill, coniine themselves 
to the more open portions of the island. At the same time, the 
three least plentiful sea-birds breed partially or entirely in this- 
region, though they spend the greater part of their time away from 
it. It is probably most con^’'enient to consider them, and the- 
land-birds, at this ])oint. The former are the Eeef-heron, Demi- 
greffa sacra (Gmel.), the White-tailed Tropic-bird, PliaetJioii L 
lephiriiSy Daud., and the White Tern, Oygis alba monie Math. The 
three land birds were introduced a-t the end of the last century,, 
and none are indigenous. They are the Eail, Rallus^ pMUppensis' 
andrewd (Math.), the ordinary Domestic Fowl, which has gone 
feral, and possibly the Christmas Island Thrush, Turdus javamcxis- 
eryili'ropleuriis Sharpe. 

The Eeef Heron occurs on the main atoll, in both the white 
and the slate-grey phases, conflned for the most part to two small 
colonies. It is conspicuous, but not plentiful, and I would doubt 
if there are more than fifty to sixty pairs breeding during the year. 
Its nest, which is usually built in December or January, is situated 
in the crown of a coconut palm. One or two very pale blue eggs- 
( 42-47 X 33-36 m.m.) are laid, and the young bird flies after ^ about 
twelve weeks. On North Keeling the Reef Heron is d.eflnitely 
scarce. In Januar}^ I saw three adults, in the slate-grey phase,. 
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, ;a:ii(l fouiid one nest, eontaiiiing a very sniall cliick, in a coconut 
palm on Piilo Bill On the second visit I saw only four birds, all 
in the slate-grey phase, in the neighbourhood of the lagoon. 

The existence on these islands ' of the White-tailed Tropic- 
bird seems to hang on an even more slender thread. Only two nests 
were found, both on Piiio Panjang, on the main atoll, thoiigli 
' birds, were, observed on several occasions in the yieiiiity of Piilo 
Panjang and Pulo Luar. On North Keeling I found a, single 
abandoned nest in a Pisonia in July. During both visits five 
nr si.x b.irds spent the greater part of the early afternoon .flying 
round at a considerable height, calling to each other, over the west 
noast of the island, but no others were seen. Since this species 
.also, ill this habit at least, is very conspicuous— the birds were 
wisible from all the open parts of the island— I think it unlikely 
that there are more than a 'dozen -pairs breeding there during the 
year. The reason for their scarcity is obscure. Frigate-birds, when 
hungr.y, will bully them for their food, but they cannot be considered 
.as a series menace in the presence of such large numbers of boobies, 
'which, are much easier and more profitable vietims. On Christmas 
Island the principal enemy of the genus appeared to be the rats, but 
there are no rats on North Keeling. There is, in fact, notliing 
which is likely to molest a bird nesting near the top of a tree. 
J5ven the ticks seem to be absent in these higher regions. 

The last of the sea-birds nesting in this belt, the White Tern, 
'Occurs also ill the next region. It is far more ]>le3}tiful tlian the 
two preceding species, and there must be between two and three 
hundred pairs on the island. It is a lovely, ethereal little bird, 
with soinethiiigCfaintly ghost-like ahoiit it. body is slender 
.and fragile, the plumage pure white., and the eyes large and dark, 
with deep brown pupils and black lids. It lays a single egg 
(40-44.5 X 30-34 mm.), whose shape is an almost |)ertect oval. 
Its colour is a little variable, the shell being blotched with greys, 
mauve-greys and umbers on a background of very light fawn or 
olive. No nest is built, the egg being placed on the midrib of. 
.a coconut palm leaf, or in a slight natural groove in the bark of a 
horizontal branch. The trees usually chosen are the Cocos Iron- 
wood, Corclm subcordaia Lamm,, or Kayu Sireh, Touniefortia anjen- 
tea Linn. The egg is always laid in the long axis of the branch. 
The broody bird stands over it, at right angles to it. Creat care 
-and deliberation are shown in settling on the egg, and once in 
position the bird is most reluctant to leave. When they do fly, 
they invariably depart by dropping backwards oi! tiie tree, thereljy 
reducing the chances of knocking the egg with their feet. 

During the January visit to North Keeling I found three 
juvenile birds, with a few fragments of biscuit-coloured down still 
.sidhering to the coverts and back, only a week or two ot! flying. 
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111 July, I saw two eggs and two young chicks. All these agreed 
with the apparent breeding season on the main atoll. Four of 
them were in the Pisonia-Gocos belt, and the other three among 
the TonrneforUa flanking it. On the second occasion I also ob- 
served a pair of birds consistently in the vicinity of a large Pempkis’ 
bush near the south-wept corner of the lagoon, but I was unable 
to find either egg or chick in it. 

The Eail also appeared to be by no means confined to the belt 
of the coconut palms, though most of the birds seen were 
fairly close to it, and all took refuge, amongst the trees. The 
majority were engaged in turning over the line" of dead weed along 
the west shore of the lagoon, presumeably searching for Gammanls' .. 
and wood-lice. When disturbed the}^ made no attempt to fly, but 
merely ran, very fast, into the undergrowth. I have, in fact^ 
never seen these birds fly more than a few feet from the ground. 
Then they only took to the air to clear low obstacles. On Home 
Island the yoimg boys occasionally catch them by ehasing them,, 
like fowls, until they run into a corner from which they cannot 
escape. I found no eggs or nests on North Keeling, but this was 
rather to be expected as the breeding season on the main atoll 
begins in August or September and finishes about December. These 
birds appeared to l)e fairly plentiful, though elusive. Their only 
possible natural enemies on North Keeling are the crabs, but the 
latter, particularly Geograpsus (Milne-Edwards) and the- 

large Coenobite, are probably very troublesome. 

The domestic fowls, which went feral about forty years ago,, 
are by no means numerous, and seem to be still confined to the west 
side and south west corner of the island. It is currentiy believed 
on the main atoll that these birds, whose immediate ancestors have 
had close dealings with the human race, are. more timid, and less, 
easily approached, than the sea-birds. Unfortunately, like most 
good stories, this assertion has little basis in fact. They have to- 
be stalked with slight caution, but they are no more readily frighten- 
ed than any of the frigate-birds or terns. The greater part of their 
food, like that of the Eails, seems to be gathered from the line of 
dead weed along the shore of the lagoon. They roost by 
night on the branches of the Tourneforiia or, when they can reach 
them, in the heads of the coconut palms. I failed to find either 
a nest or 3’'oung birds on the main atoll or on this island, but they 
must undoubtedly be resident on both. 

The Cliristmas Island Thrush was liberated on North Keeling- 
at about the same time as the Eail, and is said to have been plenti- 
ful there about forty 3'ears ago. As far as one can see, it has now- 
disappeared. Neither I nor any of the Malays with me saw any 
signs of it on either of our visits, and the area of its natural habitat, 
the Pisonia-Cocos belt, is definitely limited. The bird is not 
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likely to have met with serious interfereiiee at its normal iH’eeding 
•site; the ever-present crabs can scarcely have eiiinbed small bushes 
ill search of its nest. WoothJoneSj writing of the period 1905-06, 
says that it had made itself at home on every island 01:1 the main 
atoll (Wood-Joiies, 1921, p. 299). Now it is only prescjit on three, 
and only on one, Horsbiirgh, is it at all plentiful. Food, or more 
strictly the fiiiid content of the available diet, has proliaiiiy been 
the determining factor. On Christmas Island, where free surface 
water is obtainable in at least parts of the jungle throughout the 
y^ear, it was found to be, feeding principally on insects, of which 
there was a plentiful supply. Fresh water would not, of course, 
normally be accessible to it on a coral islancl. On Ilorsbnrgh I 
iioticed that the birds were eating largely of the fruit of the Buali 
Cdieri, adaiura Linn. This tree does not grow on 

North Keeling, and in 1941 the island did not appear to have any 
suitable substitute. On the other hand at the time of Wood-Jonesls 
visit men were living there for two to three months each year, and 
may well have l)eeii cultivating a few' fruits. Wood- Jones was not 
a very careful observer, and the statement that this bird had made 
itself at home on every island of the main atoll may luive been based 
on impressions gained from the larger islands, llorsburgli. Direction 
Island and West Island, all of wdiicli had at least a few* Buah Cheri 
trees on them. 

The Tournefortia The second of the vegetation groups is coni- 
Belt. posed of a single species, rcnr/m/orttu argm- 

tea Linn., knowm to the Cocos-Maiays as Kayu 
Sireh. The tree itself is small, seldom rising to a height of more 
than twenty to t^veiity-five feet, wdth the trunk crooked aiid 
twisted, and the bark dark and deeply fissured. Tlie leaves, wdiich 
grow’’ in clusters at the end of the branches, are light green w'ith 
a lovely silver pile. The flowers small and wdiite, form a thick 
•cluster in their centre. Tournefortia grows in a barren, sandy soil, 
and seems to have a strong liking for wind and sum On North 
Keeling, for the most part, it forms a coating, of varyhig depth, 
round the edge of the Pisonia-C ocos belt. Where the latter is 
absent, along the south coast of the island, and in the region of 
Kuburaii Nek Katek, it continues the line on its own. Along the 
.sheltered west coast, where the palms rise straight up from the 
.summit of the shingle bank, the Tournefdriia fringe is thin and 
intermittent. On the south and east sides of the island, wdiere 
the wind is stronger and the spray forces the other vegetation further 
back from the crest, it forms a thick, stunted band, twenty to 
thirty yards deep. Along the west shore of the lagoon it presents 
an intermediate stage. It grows as an unbroken line at the feet 
•of the taller trees, forming, as it were, the wall to the glass- 
house inside, but it is only one or two trees thick. Finaliy 
on two sandy, windswept spurs, thrusting out from Pulo 
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Bill and Pnlo Latim, where no other plant seems able to survive, 
there are small, low battered clumps of Toumeforiia. 

Pew invertebrates occur in tliis zone, although the flowers of the 
Tounieforiia, later the dark, juicy berries, attract a certain 
number of iiiseets. Tiie two small flies seemed always to l'»e present 
round them, and the majority of the trees have been invaded Ijy 
tlie islaixBs only ant. The Cotton-print moth, lleflieim '/ Iofn\r 
Cr., whose larvae feed on the leaves, was also plentiful. It is an 
-attractive little moth, occasionally flying by day, white, with the 
hind wings edged with black and the fore wings neatly dotted with 
Iflaek and red. The only crab occuring consistently among these 
trees is the ubiquitous Coenohiia 9 perlatus Miine-Edwards. 

A few of the AVhite Terns appear to breed in the Tounieforiia, 
.and a number of them roost there. As one walks past they fly out 
in twos or threes, circle round once or twice, and then swoop down 
to within a yard of oiie^s head. There they stay for perha])s half 
,a minute, their wings beating so fast that they appear like immense 
insects, while their great e^’es stare hard in seeming amazement. 
’Wlien they can no longer maintain their position, they drop away 
.and fly round, coming ])aek for a second and even a third look. At 
the finish, their curiosity satisfied, they return to their branches 
or their play. Anthropomorphically speaking they are not especial- 
ly courageous birds, but they appear to be very inquisitive. Eed — 
a. red handkerchief, a red note-book — attracts them particularly, as 
it does the frigate-birds. 

The only other bird breeding in the Toumeforlk belt is the 
Eed-footed Booby, Snla sula ruh'ripes Gould, which is easily the 
most abundant species on the island. On the occasion of my second 
visit I formed the opinion that there were between eight and ten 
thousand feathered birds, of all ages, with a little under four 
thousand breeding pairs. In January there were several fresh 
nests, mostly with, eggs, in the FempMs buslies near the south- 
west corner of the lagoon, and a few juveniles, with fragments of 
down still on the head and neck, towards the east side of the 
island. Apart from these stragglers, there were no real signs of 
reproductive activity. In July there were nests everywhere; the 
majority contained eggs, many of which were fairly well advanced, 
1)ut a few had young chicks uj) to about eight or nine weeks old. 
There was no (loubt that, a,s on Christmas Island (Gibson-Hill, 
1947, B.E.M., p. no), the majority of the birds were adhering Jo 
to a definite breeding season. Here it would seem to he a little 
earlier, with.- the eggs laid between April and June, instead of 
between the end of May and the beginning of July. 

Some of the nests were in the tops of the Pisonia trees on Pulo 
Latim and, more particularly, Pulo Bill, a few were scattered among 
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those of the frigate-birds in the Pern phis hmhes towards the east 
side of the island, but by tar the greatest number were in the* 
Toarnefortia belt. Their distribution in it was interesting, 'There 
were practically no nests on the west side of the island, and none 
on tile north coast (Map 4). Since the pre\'ailing wind is from 
the south-east, tins meant that the majorit)^ of the liirds had care- 
fully avoided the more sheltered portions of the island. Only those 
building in the trees at the north-east corner of the lagoon, behind 
the second frigate colony, could expect to get any protection. It 
is difficult to see the advantages of the more exposed positions. It 
may he that the wind gives the adult liirds added confidence when 
leaving or returning to the nest, but one wmiild have thought that 
a gusty half-gale would have been more of a handicap than a help. 
On the other hand it may he that Sula sitla is so naturally grega- 
rious, that it prefers to remain in the yieinity of the other sea-birds 
rather tlian liraiicli out on its own. On Christmas Island, wliere 
many of these birds were forced to use taller trees, mostly G pro carpus 
aruericaaus auct. or Termnalia caiappa Linn., tliey friMjaently 
crowded into ones in which frigate-birds were also breeding, com- 
pletely ignoring other, unoccupied trees (of the same s])ecies) 
nearby. 

The nest is an untidy, loosely-built structure of dried twigs, 
occasionally covered with a few dead leaves. It is about twelve 
to fifteeji indies acToss, and the central depression is shallow, so that 
if the bird rises too violently it may easily knock the egg off. The 
egg itself is elliptical in shape (56-62 x 31.5-40 mm.), with the 
vshell, which is always hidden under a coating of lime, thick, rougli 
and bluish-white in colour. Only one is laid, and the sitting bird 
is very reluctant to leave it. 

The newly hatched chick is about five inches long, blind and 
practically naked. The skin is a dull, flesliy, lead-grey, with the face 
and beak much darker, almost black, and the feet pink. The older 
chicks were covered with a white down, short and stub])y like Iambus 
wool in the smallest of them, and long, fine and. flutfy in 
the larger birds. In these the bill and face were, f)xire black, with 
remainder of the skin a pale grey-blue. vStill older chicks had the 
feet greenish yellow, and the earliest of the dull brown juvenile 
feathers appearing across the shoulders, along the wings and in a 
small tuft over the tail. Wlien disturbed these ])irds, whose nests 
were mostly between six and ten feet from the ground, squatted 
forward, shot their ridiculous tail-tufts into the air, and stabbed 
downwards, from side to side, with their long, pointed and poten- 
tially dangerous beaks. The whole movement was done to a slow, 
steady rhythm — bottoms up, three or four thrusts to each side and 
then a short pause. 

As on Christmas Island, all the breeding adults were in the 
full white plumage. In addition, in July, birds in the dull grey- 
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hr own juvenile covering were proportionately scarce, and it seemed 
that here also this plumage is abandoned by the end of the first 
year, at the latest. Jnveniles in the next stage, brown with white 
niottlings (known to the Cocos-Malays as Burong Beloreh) or white 
wfith pale coffee-coloured mottling on the back and across the 
wings {Burong Bur eh) were plentiful. They did not niingle with 
the nesting adults, which was interesting, and I found none of them 
roosting among the breeding birds. They were all settling in the 
thill band of Tournefortia along the west side of the lagoon, where 
they were so numerous on a few trees that, early in the morning, 
they appeared like snow on the branches. Even over the open 
.sea the two seldom mix, and one nearly always meets files or small 
groups composed exclusively of one or the other. 

In its mature, white plumage, with the neat grey -black prima- 
ries, the rich crimson-madder feet, and the light bright blue bill, 
Sula suld. appears an attractive bird. It is a fine sight in flight, 
and a single, settled adult is most pleasing. A colony of them, 
however, is a decidedly unpleasant place. Interpreting them anthro- 
pomorphically one would say that they are too human : they are 
greedy, stupid, quarrelsome,’ and perpetually acting on the assump- 
tion that everything done is done in relation to them. They seem 
quite oblivious of the maxim that ^fin considering the universe, 
we are of small importance^k When a bird comes down to its 
roosting place, those on the neighbouring branches immediately 
behave as if they are in some way threatened, and set up an immo- 
derate cacophony of squawking. The quarrel, once started, is 
dropped slowly, so that a rookery is seldom at peace. It is possible 
to thread one^s way quietly through the Pemphis bushes on which 
frigate-birds are nesting, crawling close to the ground under the 
lower branches, without disturbing them, but the moment one is 
seen by a 3mung booby he takes it upon him to defend the whole 
colony. When fishing they often fill themselves so full that they 
are unable to rise from the surface. They come down to a lure 
dragged in the water readily and then, when struck at with a stick, 
rise with a great mixture of oathes : but they have, as it were, learnt 
nothing. They wheel round and come back again. All the boobies 
lack the natural dignity of the frigate-birds, and of the whole genus 
the Eed-footed Booby is easily the worst. 

The Clumps of Pefnpliis (itidula Forster, the tea-shrub, is an 
Pemphis Bushes* evergreen, growing, under favourable condi- 
tions, to a height of twenty to twenty-five feet. 
Its leaves are small, mid to dark green in colour and with a faint, 
silky-grey pile, wdiile the flower is tiny with a reddish bud and 
white petals. The trunk is short and twisted, with a grey-brown, 
flaky bark. It grow\s always in the neighbourhood of the seashore, 
on sandy, corally soil, or even in cracks and crannies amongst bare 
rock. On North Keeling it forms two broad patches round the 
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iiortli-east aiul south-east comers of the lagoon. Here the majority 
of the plants, though seeming healthy, oiiiy reach a lieight of four 
to eiglit IVet. 'The Coocos-MalayvS give Pemplds two iiaiues, calling- 
it Kayu Keritiiig when alive and Kavii Biirong whcvu dying. 

'The Peniplik at the north end of the island (Map 3), apart 
from a few low cliiuips straggling to tlie west of the niaiivniass, 
forms a thick, almost iinl)roken wall along the side of tlie lagoon.. 
At high tide the roots of the shrubs are lapped by occasional ri|-)ph\'^, 
while at low tide it is separated from the water l)y a broad,- flat 
belt of dark, slimy mud. Behind the Pemfliis lies the Tourne-' 
fortm fringing the main 0 ocos-Pisonia belt, and between the two 
are a few bare, grassy areas, strewn with dead trunks of Cordh and 
Pern phis. The second patch, at the south end of ■the lagoon, is 
more open, and consists of a series of broad, low, stunted clumps,, 
mostly o;n]y four to five feet high, separated by long strips of coarse 
turtle grass and a xerophyte, Sesimmi porhilacasdiim^ Linn. xVt 
all points this lies back from the shore. As the Fern phis reaches 
the crest at the sea -ward edge of the island, in the neighbonrhood 
of T\u}:)iiran Xek Ivatek, it grows thinner, leaving ultimately a 
broad, Band}' space, sparsely dotted with grass, wliich forms the 
■|)rincipal breeding ground of the Masked Bool:)v, Siila dactylaira 
Indoiifi Math. 

The Pern phis patches appeared to have only one consistent in- 
vertebrate inhabitant, the moth Ophiusa melicdria Fabr., which, as 
on the iiiaiii atoll, was almost abundant. T found a number ot 
larvae, feeding the leaves of the shrub, and the imago itself,, 
tiyiiig occasionally by day, was very conspicuous. 

The ])irrl of the Pemphis masses is the frigate-bird. Two- spe- 
cies breed on Xortli Keeling. They are races of the Least Frigate- 
bird, Fregata ariel (G. E. Gray), and the Lesser Frigate-bird F, 
minor (Gmel.). Their sub-spccifie status is still undetermined, and. 
series of skins have been sent to Dr. K. C. Murphy, of the New York 
Museum of Xatural History, for comparison with the large collec- 
tion of material there. On the January visit [ found a few juve- 
niles (with white or rufous heads), just not able to tly, scatWed 
amongst the Pemphis bushes, but no other signs of reproductive 
activity. In July the two masses were thickly covered with nests, 
most of which had sitting birds. In parts the latter were so close 
together that the long tail of one was only a few inches from the 
head of the bird behind. On the average there was probably one 
bird to every twenty square feet of Pemphis, The two colonies 
were approximately the same size, each containing about one thou- 
sand to one thousand two hundred nests. The distribution of the 
species, however, was unequal. F, minor subsp. re])resented a!)Out 
sixty per cent of the northern colony (marked B on the fourth map) 
and fifty per cent of the southern one (A). From observations on 
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Christmas Island it appeared as if there the male bird did the 
greater share of the incubating ( Gibson-Hill, 1947, p. 128 ). 

ilere, tiioiigh the eYidence is not sufficient to be conciusiYe, nearly 
half the nests were watched by females. 

The nests are small, fiat platforms of dried twigs, about twelve 
inches across. There is no real central depresssion, and I twice 
saw birds, rising in a hurry, kick their eggs off as they left. Nearlv 
half the nests contained eggs, mostly in a fairly advanced stage 
of incubation, and the majority of the remainder young chicks. 
A few were still empty. In view of the length of the breeding 
cycle in these birds, there can be no doubt that there is a definite”! 
set season observed by those on Korth Keeling, and that, as on 
Christmas Island, they adhere to it fairly rigidly. There eaniiot 
have been much more than three months dilference between the 
freshest egg and the oldest chick. 

Only one egg is laid, and this, in both species, is roiighiy 
elliptical in shape and pure white in colour. The shell, relatively 
thin, is less than .33 mm. thick. Those of ten examples of the 
F, ariel siibsp. ranged from o8-61 mm. in length and 40-41.5 min. 
in breadth; ten of ^F. minor subsp. from 62-67 mm, by 40-47 mm. 
Several of the nests contained newly hatched chicks. In the earlier 
stages the species are indistinqiiishable. In both the young bird is 
about five inches long, half-blind and practically naked, when it 
emerges. The skin is a light grey-blue, the bill slightly pinkish 
towards the tip, with the extreme tip grey. Superficially, apart 
from the pale coioiiring of the bill and face, the}^ resemble the 
young of Stila sula, but there is a definite difierenee. This lies in 
the down, which at this stage is still preparing to break through the 
skin ill full force. In the boobies the whole chick becomes covered 
with a full, long white fluff before the earliest feathers (in the 
order rectrices, remiges, scapulars) appear. In the frigates, the 
mantle feathers (in four patches, one over each shoulder and one on 
each side of the midline) begin to thrust through almost as soon 
as the down. They can be seen, while the chick is still naked, as 
short, blackish rods lying immediately under the surface of the 
skin. As a result one never finds a'^ young frigate-bird entirely 
covered with down alone. A chick 196 mm. long, which I exaniinecb 
had scapiihu’s of 10 mm., of which about half was beyond the end 
of the sheath. In a larger chick, just under a foot in length, the 
shoulder feathers were over three inches long. 

The largest of the young nestlings seen on the July visit were 
fifteen to sixteen indies long. They were entirely covered with a 
fliifTy wliite down, except on the tips of the wings, the forehead and 
the back. 'The longest of the dark brown, juvenile mantle feathers 
formed a plaque (the four patches having united) which entirely 
covered the latter region. Normally they lie flat along the back, 
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but when the wind catches them their ends lift, and they (‘iirl 
ii|)wards like leaves. Juvenile fe<athers were also appeaiduy over 
tlui forehead and cheek, reaching back as far as the level of the 
eves. Th<‘S(^ ])rovide the earliest indication of the species. In F, 
miel tli(‘y are rufous coloured. In F, mimr they are pahu*, almost 
white. .Both the rectriees and wing-eoverts had also })(\u’uri to thrust 
through the skin. The latter appear before tlie former and before 
the rmniges, so tliat in the frigate-bird the order is scapulars, wing- 
coverts, rectriees, remiges, the reverse of that oecuring amongst the 
boobies. There is another difference. In the frigates the coverts 
precede the remiges, and in addition the earliest, and for some time 
the longest, coverts are those over the outer secondaries ; the boobies 
it is the primaries, and later their coverts, whicli a|)pear first. 

Very young chicks require the shelter as well as the protection 
of their parents. When abandoned they usually lie spread-eagled 
on the nest. If disturbed they raise their heads to cheep, half in 
irritation and half in supplication, but soon drop them again. Older 
nestlings sit hunched up, with the bill about horizontal, the head 
down on the shoulders and the tail slightly higher than the base 
of the neck. Some of them seem to nod asleep in this position, 
but tlie majority sleep with the head turned and the beak resting 
over one scapular. If an adult bird is by them they generally sit 
up and survey the world with it. When annoyed they snap their 
bills, prodncing a clapping sound a little like flat Avooden castanets, 
and emit a series of muffled yapping notes. The whole performance is 
somewhat half-hearted and they are by no means pugnacious birds. 
When soliciting for food they sway backwards and forwards, open 
and close their beaks and whimper. If the parent does not feed 
them at once, they grow indignant, the movement becomes more 
rapid and threatening, and the note higher in pitch. Ultimately, 
in a large chick, the latter may finish as a long, rat-like squeak. 

The frigate-bird is something of a scaAxmger and, though 
nominally a fish-eater, it is a little inclined to eat it can, when 
it can. The young l)irds, as far as my experience goes, are always 
fed on fish, usually flying-fish, Exocoetiis sp. or FjjpsilFnis h(ihiiuisi<( 
(Eanz.), stolen from the boobies, or occasionally caught in their 
])assage above the water. The food is swallowed by the adult bird, 
and later regurgitated on its return to the nest. The latter procesvs 
takes two to three minutes. The fish is brought up as far as the top 
of the oesophagus, and the chick puts its head and bill into its 
parenfs mouth to meet it. In older chicks the Imsiness is accom- 
panied ])y much squawking and flapping on the part of the nestling; 
the larger ^ the youngster, the more the noise. Sometimes the 
adult bird is at first unable to bring the fish u]), and it will then 
sit, Just out of range, waiting until it is ready. Two or three 
attempts may be necessary, and I have seen birds wait as long as 
half an hour. The chicks appear to be fed only oin^e a day. in 
captivity they have an almost phenomenal appetite — for a time — 
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but I do not believe that they receive as much in the wild state, 
as they will take when the supply in unlimited. 

The diet of the adults includes the eggs, or very young birds, 
of their own species. Even those in the adjacent nests are not 
immune from attack. On several occasions I saw birds which had 
been frightened from their own nests, wheeling round and swooping 
straight back in an attempt to empty their neighbours^ In conse- 
quence of this ever-present threat small chicks are seldom left un- 
attended for long. They are guarded far more carefully than those 
of either the tropic-birds or the terns. At the same ’time, apart 
from these and other piratical habits associated with its quest for 
food, the frigate-bird is a gentle, almost timid, creature. Their 
colonies are quiet and well-ordered. Brooding birds, with none 
of the cantankerousness of the boobies, pay little attention to the 
movements of those round them, except in the case of a mass exodus. 
Then, after a hast}r look to ascertain its cause, they usually follow. 
Panic spreads rapidly through, the community, and the birds rise, 
one after another, in a steady stream. Generally they return fairly 
quickly to their nests, taking up again their old pose, with the body 
and long tail spread horizontally across the tops of the Pemphis, 
the head sunk down on the shoulders and one wary eye half open. 
In this position, all through the day, with the full heat of the 
sun on them, they appear to dose hut never to sleep. Always there 
is the feeling, if not the actual fact, of that one eye half open. 

The Open Spaces. The open spaces actually within the vegeta- 
tion areas are very limited. There are several 
small strips in the Pemphis belt, where the shrub itself is deficient, 
and the flora is reduced to a coarse grass or the Sesiiviuni, but there 
are only three patches which deserve independaiit description. Two 
of these are in the south-east corner of the island, in the region 
of Kuburan Kek Katek, and the other in the north-west. Con- 
sidered as a whole these areas have only one consistent invertebrate 
inhabitant, a small moth, Zinckenia nigerrimaUs H'ampson. This 
species, which is very plentiful, is nigger-l)rown, with two thin, 
white, wavy lines across each forewing and one across each hindwing. 
In addition the land hermit-crab, OoenoUid ? peiiatiis Milne- 
Edwards, always arrives if flesh is left for it, though it is not at 
other times apparent. 

The largest of these areas lies at the north-west angle of the 
island. Here the eoavst-line forms a blunt, indented nose, while 
the lagoon shore curves in, cutting across the corner. The Pisonia- 
Cocos belt follows the former, unwidened, while a thin line of palms 
and Tourneforiia continues along the latter. Between the two is 
a broad bare patch, of a])out twelve acres, covered for the most part 
(inly with a coarse turtle-grass, and thickly strewn with the bleached 
trunks of dead Cordia. Towards the west there are slight additions 
to the flora, and I found a rank mass of Guielandiiia bun doc Ait., and 
several patches of Turnera ulmifolm Linn. Towards the east 
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tlie ground is (lainper and, as one approaches tlie lh‘ni[)his (-lunp^s, 
tile grass becomes sparser : its place being taken by Sesurhnn ptninUi- 
ami rum Linn., a small, pink-tlowered xerophyte, or bari* patches 
of dark, slimy iinid. In this area, and away anmng parts of the 
Peutplii^, are numbers of boles made by a semi-teiT(\st rial cnih, 
(/((rdisouiti Jiirtlpes Dana, known to the local Malays as i\rg)iting 
Ibilong. It reaches a carapace width of about six indues, aial is 
edih](‘, though its flavour is inferior to that of the (’liristnias Islam] 
specimens. There are, apparently, no. birds inhabiting this area, 
thoiigli Sulu sula was breeding fitfully in tlie Tcnirueforfia tomid 
its edge, it may, in season, see the nests of tlie Kail, Init this is 
only conjecture. 

The two southern patches are barer and less firotected. The 
soil is lighter and in parts it is almost pure sand. The V(,‘getatioii 
is reduced to a coarse grass, which grows iineTeiiiy, forming thiih 
tussocks with natural hollows between them. In ]»ia(‘es eviui the 
the grass is absent. The smaller of these patches, covering about 
three acres, faces in towards the lagoon and grassy all(\vs run through 
the Fern phis between it and the inner shore. It is honey-com])ed 
with holes, so that walking is lioth difficult and dangerons. Oidgiii- 
ally they seem to have been made by crabs, Init now they art* in- 
habited by a shearwater, Fnffinus sj)., known to the Malays as 
Burong Tauah. 

At the time of January visit the birds were aj[)proaching the 
end of their lireeding season. A number of the holes^ were enpity ( 1 
was only able to examine them by day), and in tlie few cases where 
<dneks wore firesent they wun'e fairly well develo])ed. A young bird 
■whidi I took liack witli me was nearly twelve inches long, plump, 
■with feathers sprouting along the back, well-advanced shoulder- 
])atehes and both coverts and remiges appearing on the wings. It 
was a placid youngster, but it seemed to miss tlie comforts of its 
burrow and, though lil)erally supplied with food, it died after a 
lew days. 

In July there were no liirds present by day or night. This 
was unfortunate, but it was only as one liad exf)e<‘ted. From late 
August to the end of Felirnary Jhifwm can he found fishing in the 
ojien sea midw^ay between North Keeling and the main atoll. It is 
not plentiful, but groimd-liait thrown from a sailing boat will al- 
waiys attract a few birds. During the intervening montiis only an 
occasional specimen can he seen. It seems, therefore, that*^ the 
shearwater arrives about September for the nesting season, and, 
at the finish of it, like the Noddy, disappears again into the wilds 
of the ocean. 

The other clear space in the neighbourhood of Kiilniran Nek 
‘ ’Katek is a little larger, and must have an area of four to five acres. 
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The grass covering it is much sparser, and there are a number of 
bare, sandy patches. It lies nearer to the seaward shore of the 
island, but it is separated from the summit of the shingle bank by 
a band of dwarfed, wind-twisted Tournefortia, about four feet high. 
Several open channels run through this belt. In them, on the 
occasion of the elanuary visit, I found a few nests of the Brown 
Booby, Sula leucogaster plotus (Forst.), partially sheltered by the 
bushes. In all cases the sitting birds were undiiiy timid, and flew 
while I wurs still some distance aw- ay. The nests contained twu> 
eggs, or one young chick. By July the juveniles had disappeared. 

This second bare area is the principal breeding ground of a 
third species of booby, SuJa dactylairci hedmiti Math., ' which is by 
no means plentiful. In January I found seven nests, three with 
eggs and the remainder wdth single, half-downy chicks. In July 
there w^ere tw'ent.y-four nests, all containing eggs. In addition 
there were eight nests scattered along the south and south-east 
coasts, on the outside of the Toimiefo'rtm fringe. From observa- 
tions made on other species on Christmas Island, the reproductive 
cycle, from the completion of the nest to the first flight of the 
youngster, seems to take about twenty-twn to twenty-four w'eeks.. 
This means that most of the breeding birds must have been active 
on one* of my two visits. It wmiild therefore appear as if the total 
number of pairs on Forth Keeling cannot be more than fifty. By 
the same argument, the majority can be he said to follow’' a definite 
breeding rhythm, with the peak period for egg-laying in and about 
June. 

In all cases except one, w-here eggs w^ere present the nest con- 
tained two. They are roughly ovoid in shape (ten ranging from 
66.5-69 X 43-45 nun.), and covered with lime. The shell, under 
the lime, is a light, watery blue colour and about .65 nim. thick.. 
The nests are slight, but definite. They consist of a shallow^, 
circular depression, about twelve inches in diameter and peTha])s 
two in depth. In most eases n number ot small, bleached fragments 
of coral had been trodden into them, forming a lining. In one 
nest there were over twenty of these pehlfles, and in another 
eighteen. A few^ also had short lengths of twig. Bound the depres- 
sion w’as a ring of ])are soil, about nine inches wide, from which 
everything but the toughest grass roots had been plucked. The- 
surface of the soil itself w^as finely but shallowly pitted, as though 
the birds had been pecking at it. Such guano as had been ejected 
lay beyond the edge of the ring. 

All the nests w*ere guarded by one bird, and a number by both. 
On these occasions, if undistrubed, Stda dactylaira stands iimnobile- 
for long periods, gazing straight in front with an imposing, dictator- 
like vacuity. Fnfortunately the effect is marred a little by the 
colouring of the face, wliieh has a slightly ludicrous appearance. 
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The general plumage is white, with the flight am! tail leathers 
,a dark xiigger-brown^ 'The facial skin is pure black, wdth a l)i‘ight 
;vellow pupil to the eve and a yellowish bill. Tt suggests, as the 
ti'lvinl name implies, that the booby is tiressed u[) for a liai*le<jiiinade. 
In breeding birds the two sexes can be distinqiiislied easily. The 
femaies, as they stand, can be seen to be a. little larger in the l)ody, 



Head of a male Masked Booby, Sida daciylatra hedouti Math., taken 
on North Keeling. 


appearing stouter and more placid. In addition the feet are lead- 
grey, like those of the Juvenile birds, as opposed to the full earthy 
olive colour of the males. During the breeding season at least the 
l)ill also is different: in the male it is yellow with a faint sugges- 
tion of greenish grey; in the female it is about the same shade at 
the tip, but muck greyer and duller at the base. 

Few of the birds were actually sittibig on their eggs: those that 
were appeared to hold them under the great webs of their feet. 
The remainder were standing close to their nests, so that the eggs 
were shaded rather than covered. Mlieii ap})roactied they waddled 
into tlic slight hollow, and proceeded to tuck the eggs in under the 
feathers of their breasts. Then they lowered themselves into a 
.sitting posture, with their wings held loosely a little away from 
tlieir flanks. In this position they showed their anxiety by slowly 
nodding their heads and striking downwards, first to one side and 
then to the other, with half-open beaks. They made no further 
move, and no sound, unless one approached much closer. Then, 
usually after emptying their stomachs, carefully ejeding the fish 
-outside the neat, bare ring, they launched into the tvqiical attadu 
The noise made on these occasions, was of considerable interest, in 
that, unlike Hula sula, it differed with the sex of the bird. In the 
male it was a shrill hiss,, which almost became a whistle. In the 
female it was a great trumpeting quack, full of righteous indigna- 
tion and bravado. 
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Except when definitely molested, the Masked Boo1)y seems to- 
be comnieiidably silent. The only other occasion on wlifch I heard 
these birds make any sound was during what must have been part of 
the courting display. Here the note, though showing the same 
basic difference in the two sexes, was softer and more pleasant: it 
could hardly have been called caressing but it was definitely less 
harsh. The female, with an expression of studied indifference, was 
standing close to the selected nesting site, which was already a slight 
depression in the ground. In it there were three bleached coral 
pebbles. The male bird strutted up and down a short distance away. 
Occasionally he turned towards the female and whistled, rather 
pathetically, but she took no notice of him. Then, after a time, 
he found another small fragement of coral, and stepped slowly up 
to her with it. Arriving at the nest, he placed it as a peace offering, 
after several false starts, on the ground in front of her, but he was. 
still ignored. In despair he whistled again, almost whimpered, 
and then turned to walk away. As he went the female broke her 
silence, quacking three times, and picking up the pebble. This, 
brought the other bird back, and the two gently rubbed their bills 
together until, after a little bowdng and more whistling, he moved 
and stood by her side. There they remained, placidly gazing in 
front orf them. During one of the more intimate passages, the 
pebble dropped, and was completely ignored. It lay close to the 
nest but not in it. There was nothing to suggest that it was regard- 
ed as building material at the time, but undoubtedly as the sitting 
birds clear the bare ring round them, a few of the forgotten gifts 
are tidied into the nesting hollow. 

The Sea Shore. The outer shore of Korth Keeling coiisists of a 
fairly steep bank rising from the high tide level 
to a height of ten to fifteen feet. It is lowest and least steep to- 
wards the north-west corner of the island, and highest towards the- 
south-east. On the north and west coasts, as already stated, the' 
Cocos-Pisonia belt of vegetation grows straight up from its summit. 
On the other two sides the trees lie back behind a shield of stunted, 
wind-twisted I'ournefoHia, This is itself separated from the crest- 
of the slope by a band, twenty to forty feet wide, of grey, clinkor- 
liko coral-shingle, wliich emits a metallic tinkle as it rolls behind 
ono^s feet. The outer edge of this hare, dead strip is raised slightly 
a])Ove the remaijider. Behind this ridge rests much of the flotsam 
wdiich reachcvS the island. There were planks and fragments of 
many timbers, long sections of barnacle-encrusted bamboo, coconuts, 
seeds from Barring I ouui (aKiaficd, conoidBci and rnceniosn) ^ Cordia, 
G aetfardia, Inocarpus, Terminalia and Thespesin, shells, empty 
bottles and even an unbroken electric light bulb. 

Along the sheltered sides of the island the shore is composed 
partly of coral shingle, washed and bleached to a glowing white, 
and partly of patches of pale sand. These latter areas are inhabited 
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by a (‘rab, Oci/poda eemfopifuilnia (l^ilbas), and it is 

luM-e that turtles, mostly Ohelone mydm (Siebeii.) with a:n oeea- 
isioiial ( \ (inl/rlada (IJiniG said to lay their ('g.u's. When thiiy 
do, it is {10 doubt miieh appreeiated by the eralis: as 1 iouiid oii 
Clirisiruiis island, they are partial to young turtiia 1diey laUeli 
them at nigiil, on tiieir way to the sea, and kill tiuan rapidly and 
lUNatiy, thrusting one arm of the great chela through the ptisterior 
wall of tlu‘ orhit and closing the claw sinartly, thus tumslung the 
hrain in tin* region of the teniporal lobe. They lu^gin their ineal 
l)y eating the head. Two other crabs, both ( taenobites, CoeiiohUa 
n(f/u><ns .Milne-hd wards and CK perlatm Milne-hid wai-ds, are abun- 
dant among the shingle on these slopes, parti ciilariiy towairds their 
summits. 

On tlie south and east coasts the bank is i'Cinposcil almost 
entirel y of coral -shingle, white or light sand-C'oiou red and, as else- 
wlierc*, glowing fiercely in the rays of the full snii. At tlie top of 
the crest, wliere it lies ont of reach of the majority oi' the wavers, it is 
gj’eycr. Further liaek it passes into the clinker hedt. Here tlie 
slope is almost devoid of life. Ocypoda is absent, ami tlie two 
(^)eno]}ites are nuieh less pleiitifiil. In ]>laces, wlawe its foot is 
waslicd by the sea, G'rapsvfi gnqmis fciiuicrusfafm (lierhst. ), a 
swift-running crab known ka^ally as Ke])iting Tertdek, may venture 
'On to it frojn the ro(d<s of the reef, hut tliis occui*s infrequently. 
Tmadek is eaten by the Malays, who s])iee it and fry it in coconut oil ; 
treated tliiis its tlesh makes a very good disli. 

The crest of this ridge, especially when the wind is driving 
a fine salt-s])ray over it, appears to he a favourite roosting ground 
of the Xoddies, Anous siolidm pileufm (Heop). They pemh in a 
tliin line along its top, all facing out to sea and enjoying their 
hath. I]} temperament the Xoddy is anxious and fidgety, and easily 
frightened into flight. Even the soothing effect of its sliower does 3mt 
seem to calm it. In appearance, particularly in frcvsli ])liimage, 
Arioti:^ is a dapper little bird, with a sombre, correct neatness that 
has about it something of the air of an old-fashioned suburban hank 
clerk. The general colour is a deej) sooty-brown, slightly [>nler 
aiul^greyer on the throat and under the wings, and darker, nt^arly 
]daek% on the flight and tail feathers. Acto.ss the forehead is an 
almost white patch which dee])e:ns to lavender-grey over the ctowjj 
.and finally merges into the body ('olour in the oedpital region. 

In January their nests, all containing eggs, were f>lentiful on 
ihe flat, hare shelf l)etween the summit of the ridge ami tlie ])egin- 
ning of the vegetation (Map 3). In eluly the only signs of repro- 
ductive activity were a few juveniles with slight fragments of down 
on the belly and wdngs, which flew with difficulty. It would there- 
fore a})pear as if there is a definite breeding season, as on (Irrivst- 
inas Island, but that here it is much earlier, the peak of the egg- 
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laying period being from late December to February, instead of 
from May to June. This suggestion of a fairly strict season is 
.supported by other evidence. From December to June these birds 
are plentiful in the open sea between North iCeeliilg and the main 
utolL During the remaining months they are scarce, and it is 
possible to search all day without seeing a single example. In 
■addition in 194:1 there was a small colony of Noddies breeding in 
the tops of the coconut palms at the east end of Piilo Panjaiig. 
Most of these birds had laid by the end of January, and all had 
finished and left the island by June. 

On North Keeling the Noddy builds no real nest, but places a 
single egg in a suitable depression amongst the coral shingle, or 
..among the tufts of grass lying, in parts, hehiiid it. The iioilow 
may contain a few dried leaves of Tournefortia, hut a lining is not 
usual. The egg itself is roughly ovoid (ten varying from 50-54 
by 34-31 mm.), slightly more pointed at one end. The colour 
ranges from dirty white to very pale fawn, with a few light grey or 
])ale j)iir|)lish grey blotches, and fine or coarse, nmber or dark umber, 
markings; the latter are mostly at the liroader end. 

One other species of tern also occurs on this slielf, but its 
lireeding ground appears to be very restricted. It is tlie Sooty 
Tern, Sterna fuscaia nulnlosa Spaiiin, known locally as Burong 
Dali. In January I found five single chicks, passing from the 
downy to the juvenile plumage, in the two areas marked on the 
second map. There were no signs of a nest, the young birds resting 
in natural hollows in the coral shingle. According to the Malays, 
no nest is built and the egg is placed directly on the ground. Only 
about twenty adult birds were seen. In July I saw only three, 
though the species became more plentiful again later, and from 
mid-September onwards it was noted on a number of occasions in 
the open sea between North Keeling and the main atoll. 

On the occ'asion of the July visit I also took a single adult 
male of the Bridled Tern, Sterna anaethetm Scop., which was in 
com])any with the three Sooty Terns. According to my boatman, 
who claimed to he able to distinguish the two birds in the field, 
tliough he used the same name for both, it also breeds on North 
Keeling, in company with Sterna fuscata. It is possible that it 
■does do so, but I failed to find any confirmatory evidence, and to 
the best of my knowledge saw it on only one other occasion. It, 
.and not the Sooty Tern, is nevertheless the species which Chasen 
records from these islands in his Handlist of Malaysian Birds (1935, 
p. 47). Pn fortunately 1 cannot find the evidence on which he 
based his referenc'e. There is no specimen of the Bridled Turn from 
these islands in the Bafiles Museum Collection, and Wood-Jones 
notes only the Sooty Tern, {Sterna fuliginosa, 1912, p. 338 = S. 
fuscaia) • 
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Thii st/arcity of the Sooty Tern, on both ocMuosions, is a matter 
for ('Oiiimeiit. in the opinion of the local Malays, who are very 
partial to its eggs, it was formerly plentiful; thougii this sugges- 
tion is not su])ported by Wood-Joiies, who describes it as breeding 
tluit iiot in very g^reat nimibers’^ (1912, p. 338). . It is said to have- 
nested in two fair-sized colonies at the points where I found the 
five solitary cliicks. -Eggs were obtained sornetiim? between the end 
of November and February, but the exact date seems to have been 
forgotten. There are two possible explanations. It may be that 
the birdvS are in fact not really plentiful on North Keeling (possibly 
as a result of Interferenee from the land-crabs), or they may be 
numerous, but absent at the end of January and the beginning of 
July (in 1941 at least). In most other islands where they nest,, 
they are known to disappear into the open sea in the intervals 
between the seasons, like the noddies and the shearwaters. It is 
therefore possible that Kovember is the normal egg-month, and 
that most of the birds had finished l)reeding and left shortly before- 
my first visit, tlnfortunately there is no data available from 
strictly comparable islands. In the north-western portion of the 
Indian Ocean the normal period would seem to l)e round the time 
of the July visit, when no nests were found. Sterna fuscMia is 
said to breed on the Seychelles from June onwards, with the young 
birds leaving by the end of October ( Vesey-Fitzgeral, 1941, p. 518).. 
In 1942 Major North stayed on Mait Island, in the Gulf of Aden, 
from 22-2() November, and found no evidence of Ijreeding during' 
this period, thougli it is known from the island (North, 191(5, p. 
oO'O) . An alternative possibility is that they are following a regidai' 
rhythm on Kortli Keeling with a span of only nine or ten months 
instead of twelve. According to various observations this occurs on 
Ascension Island, in much the same latitude in the south Atlantic.. 
It inevitably moves the date of the nesting season forward, so 
that it is two ro three months earlier each year (Murphy, 193G, p|). 
1 12(5-11 27). IJnfoi1:una.tely it is not usually possible to visit 
North Keeling between the middle of Felmuarv and tlie beginning 
of November, but if this state of affairs is also (XHOirring there, 
the breeding peno<i will continue to rotate until within a few years 
it will again fall in i)ecenil)er and January. 

The remaining species found nesting in this zone are the two 
boobies Siihi. (JacAijhdru, the Masked Booby, and Suit leucotjasfery 
tlje Brown Booby, which have already been mentioruMl. Tlu^ latter, 
a deep chocolate-brown bird with a neat white breast, is In'" no means 
[ilentilul. The normal nesting site is at the lau'k of the shell, 
almost, ])ut not quite, in the shelter of the Tourneforivi. It wauns, 
as on (liristmas Island, to have no rigid seasons. Eggs ({>aired ) and 
clucks ol: varying ages (always single) were found in both January 
and July. 'The nests on Korth Keeling were medium-sized, tliree- 
to four inches high and about two feet across the base. They 
appeared to be built almost entirely of twigs and dead leaves from 
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the Toiirnef&rtia, Ten eggs were measured: they ranged from 51 
to 63 mm. in length, and 36.5 to 44 mm. in breadth, with the 
.shell about .5 mm. thick. The latter, which was a light blue-green, 
was covered with a thin coating of dirty, stained lime. 

One other bird was seen in this region, towards the south-east 
point of the island,' but, though it was observed on both visits, there 
seemed no reason for supposing that it wuis breeding on North 
Keeling. It was a small wader, the Turnstone, Arenarut i. interpret 
(Linn.), occuring in a flock of about twenty. It has also l)een 
recorded, as a stray, on the main atoll, but not on Christmas Island. 

'The Fringing Reef. North Keeling is entirely snrroimded by a 
broken, irregular fringing reef, except at the 
north-west corner. Like the shingle bank it is narrower on the 
sheltered sides of the island, and broader on the exposed sides. On 
the east coast it is continuous across the mouth of lagoon, and 
forms there a wide bar, which effectivel}^ blocks the entrance. Much 
of the reef is partly exposed at' low tide, but, owing to the strong 
.seas which are usually running, examination is diflienlt. The only 
■crabs collected from it were Terelek, Grapsus grapsiis ienuicru- 
sfatus (Herhst. ), and two small hermit crabs, Calchim eJcgans and 
-C. kerhstiy but there are doubtless a number of others. There is 
little sign of living coral in or on the reef, and it appears to he 
composed almost entirely of breccia and coral-rock. . The former, 
in particular, lies in great, flat sheets running seaward for about 
sn hundred yards from the south-east point. 

Over the outer edge of the fringing reef there is, on the west 
'Coast at least, a broad, gently-sloping, sandy-bottomed shelf, slowly 
dropping from a depth of about a fathom and a half. Both this 
.urea and the outer portions of the reef are very rich in fish. Balistes, 
Clianos, EpinepheliiSy Lutjaniis, Pseudoscarus, Scarusy Thgiuius spp. 
.and several mullets are all abundant. The Green Fish, Psendos- 
earns sp., are so plentiful that, in suitable places, it is possible to 
catch over three hundred pounds in about thirty minutes. The Sca- 
ridae, in several multi-coloured species, are even more numerous 
Also, in the stiller wuter outside the line of the surf, there is a shark, 
which again is abundant. In colour it is grey-brown on the dorsal 
;surface and dirty white on the ventral, with the paler colour running 
up into the centre of the dorsal portion of the caudal fin. It is 
said to reach a length of about tw’-elve feet, and as one looks over 
the side of the launch, while waiting to land, one can see the great 
bodies rolling idly in the water unclerneath. 
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Appendix I — Notes 

(A) — THE .NAME ^^COCOB-KEELING^’ 

Unfortunately there is still no, complete agreement on the- 
name of the islands, ils stated in the text the northern island has 
been called Keeling Island ot No'rth Keeling fairly consistently 
since its assumed discovery by Captain William Keeling. The name 
most frequently given to the main atoll is Cocos, whreh appears in 
print as far back as DampieFs A Neiv Voyage Bound the WoM 
(1697). The two were first united on a map by Horsbixrgh, whO' 
coined for them the name of Cocos-Keeling Islands in 1805. This 
title is used throughout the Colonial Keports, as ^'presented to both 
Houses of Parliament by Command of Her Majesty, March, 1897,^’ 
and ill the subsequent annual reports up to 1904, inclusive. During- 
this period, however, the Boss family used the dysphonic name of 
KeeUng-Cocos, and the Straits Settlements Ordinance (No. 84) 
incorporating them in the Settlement of Singapore begins ^Trom 
and after the fifteenth day of July, 1903, the Cocos Islands, in- 
cluding the Northern Island, otherwise called the North Keeling 
Island. . The Eastern Archipelago Pilot, Vol 2, produces a 

new variant, and refers to the group as the Corns or Keeling 
Islands: this name is also used in the recent orclinaiices of the 
Government of Singapore. Captain Slocum {Sailmg Alone Around 
flic IForM, 1900) follows the Clunies-Eoss family and calls them 
the Keeling Cocos Islands, but the majority of the travellers and 
]iaturalists of this ])eriod, including H. 6. Forbes (1885), Dr. 
H. B. Gu|>])y (1889) and in most instances F. Wood-Jones (1900' 
and 191,2), refer to the group as the Cocos-Keeling Islands. As 
this name can also claim priority, it is used in my previous paper 
(1947) and again here. 

(B) — WILLIAM KEELING 

See Notes on the Cocos-Keeling Islands (J.M.B.B.A.S., VoL 20,, 
pt. 2, 1947), text pages 145-146, and Bibliography pages 195-196. 

((j)_THE WPECK OF THE ^^EMDBN^h 

In August, 1914, the German light-cruiser of 3,592 

tons, commanded by Captain von Muller, was in eastern waters.. 
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Two (lavs artar IIk* outbreak of war she sailed from Tsiii,a:-tau, in 
China, witli iiistriu'tbns to cause as miieh darna,ne as she could to 
allied ship])in,ic in, the Indian Ocean, before her imoitable destruc- 
tion. 

Tier (‘aretw was short, hut sfandacmlar. On Sepieruher 22nd 
she studied ’Madras from the sea, setti!i<,^ (ire to two oil tanks with 
the sulnsequent destriictioii of 500,000 ^ijralloiis of k(M*oseiie. ITuriiio; 
the next live weeks she accounted for over (ifteen allied. nun’cTiaiit 
islii}>s in the Bay of Bengal, and then on Oetoher 28th appeared 
of Penang. She l)lew up a Russian cruiser in tlie tiarbour, with a 
loss of 80 li\’es, ])efore the niajority of the crew could even get back 
their boat from shore leave. On her way out site saidv a Freiieh 
■destroyer, and in spite of the fact that the remaining warships were 
preparing to turn their guns on her, von Miilif^r lowered boats to 
pick up the survivors. 

By the l)eginuing of November the Kuuhni liad destroyed over 
£2,000,000 worth of allied s]iip]hng and cargos, and had nearly 
■severity annod vessels searching the Indian Ocean for her. Early 
•oil the morning of Xovenihcr Oili she ap]>earcd oil; the Cocos- 
Keeling Islands,pind sent a landing party of three oificers and forty- 
two men ashore to dismantle the cable station. "While they were 
.at work the x\ustraiian cruiser Sydney, of 5,400 tons, which had 
been sunnnoned by wireless, came up with her. The Emdens 
gunnery was excelient, and her ojtening salvo si.nred a direct hit 
on the Sydney, lint she was no real match for the larger shi]). Within 
two hours she was out of action, and hopelessly disaliled. It was 
then ahont noon, and the Sydney left her to (hase a captured 
merchantman which had been acting as her escort. On lier return, 
.about 4.00 she found the Eniden- still flying her colours, hut 
unable to move. The Sydney signalled to her to surrender, but 
received no answer, and finally fired several further rounds at her. 
Only then did von Miiller strike his tlag. By this time tlie Emden 
was blazing furiously amidshij)s, and in an attempt to save as many 
-of his crew as possible he drove her on to the reef fringing the south 
coast of North Keeling, This is the weather side of the island. 
It would have been better to have beached lier near tiie spot known 
;as Pelabuan, but the Emden's steering gear liad been damaged cairly 
in the eneounter, and it is probable that he followed the only course 
possible. A])out a third of the men still on board when the Sydney 
began lier attack are believed to have been killed in the action, or 
to have died shortly afterwards. 

The majority of the men who succeeded in getting ashore were 
taken off the following day by the Sydney, A few refused to sur- 
render and hid themselves. Owing to the clifficulties of landing 
through the surf the Sydney was forced to leave them. The islaml 
lias only two brackish wells, and no edible fruits in appreciable 
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quantities other than the coconut. J. S. ■Climies-Ross was in Eng- 
land at the time, and his brother, whom he had left in charge of 
the main atoll, lacked authority to visit ithe island. ‘The following- 
October parties were put ashore, but by then the men were dead 
and their bodies merely sun-bleached skeletons. The remains* 
were buried on the crest of the shingle ridge overlooking the 
wreck, except for two skulls which Clunies-Ross took back to Pulo- 
Selma, and mounted on silver bases to stand on a table in the 
entrance hall of his house. 

From October, 1915 to January, 1916, the islanders worked 
on what was left of the German ship. A cable was strung from a 
windlass at the top of the shingle bank to the hulk, and she was. 
stripped of everything that was detachable and portable. Even 
the crest from her bridge, and her bell were taken. The spoil 
included a great many bottles of aerated winters and between six 
and seven hundred tins of corned beef, salmon and sardines. The* 
latter gave the Malays a feast of wdiich they are never likely 

to forget. Certain of the heavier pipeces of metal that were- 
removed from the ship, including water tanks and boiler-tubes, 
could not be taken off Korth Keeling in safety, and they were left 
on the beach to rust. 'The following year no attempt was made- 
to work the ship. Shortly afterwards she slipped back into deeper 
water. All that conld be seen of her in 19-11 was a patch of broken 
water beyond the edge of the fringing reef. 

In 1918 an Australian gun-boat visited Cocos, and, on behalf 
of the government, claimed, the salvage from the wreck; but she 
appears to have taken little apart from the bell, the crest and the 
two skulls. The former were deposited in the Sydney museum, 
and later given, to the second Eniden. The latter wnre buried at sea. 
with full naval honours. 

The second Emden paid a courtesy visit to the Cocos-Keeling’ 
Islands in 1931. According to local tradition the officers were met. 
on ianding on Piilo Selma by a group of islanders wearing the re- 
mains of German naval uniforms salvaged from the wreck. There- 
inay l)e at least an element of truth in the story : there were still 
several caps with, naval badges on them in the kampong in 1941. 
AThile they were at Cocos-Keeling the Germans put a small party 
ashore on North Keeling to erect a wooden cross over the graves 
of the sailors who had been buried there. It was cut down a few 
years later, but in 1941 it was found to have been partially recon-: 
structed, ])robably by a member of the party which liad placed, the- 
store of oil and petrol on the island during the previous year. 
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Appendix II — Faunal Lists 

(A)~THB BIKDS BEEEDING OIsT NOETH KEELIIS^G m 
1941 . 

^Ocdlus gallus dotnesticus (Linn.) — The Doniestie Fowl. 

"^Rallus phlippensis andreivsi (Math.) — The Land-Eail. 

Sterna fuscata nubilosa Sparrn.— The Soot}^ Tern. 

'‘'Anous stolidus pileatus (Scop.) — The Noddy. 

^'Gygis alba monte Math.- — The White Tern. 

'^Demigretta sacra sa&a (Gmel.) — The Eeef Heron. 

Sula dacti/latra. bedoiiU Math. — The Masked Booby. 

Sula leucogast&r plotus (Forst.) — ^The Brown Boo],)y. 

Sula sula nibripes Gonld — ^^The Eed-footed Booby. 

Fregata ariel (G. E. Gray) snbsp. — ^^The Least Frigate-bird. 

Fregata minor (Gmel.) snbsp. — ^^The Lesser Frigate-bird. 

'^PhaetJion Upturns Upturus Baud. — The White-tailed 

Tropic-bird. 

Puffimis sp. — (An unidentified shearwater). 

Specimens of the two frigate-birds and the shearwater have 
been sent to Dr. E. C. Murphy, of the New York Museum for iden- 
tification. Unfortunately owing to pressure of other work he has 
not been able to examine them in time for his conclusions to appear 
in this paper. 

Nests, eggs or young were found* in all cases except the first 
two, the feral Domestic Fowl and the Land-Eail. There can, how- 
ever, be no doubt that the latter are breeding on the island : both 
are known to have been liberated there a number of years ago, and 
they are now present in numbers too large to be strays from the 
main atoll, fifteen miles away. 

The species marked with an asterisk were also breeding on the 
main atoll in 1941. Originally the majority of the sea birds nested 
on both islands, but all the edible species have long since been driven 
from Cocos. Darwin, who never visited North Keeling, found 
them very plentiful on at least one unnamed island on the main 
.atoll — ^bverhead, numerous gannets, frigate-birds, and terns, rest 
on the trees ; and the wood, from the many nests and the smell of 
the atmosphere, might be called a sea-rookery^^ (Darwin, 1842, p. 
542). By the time of Dr. Forbeses visit, at the beginning of 1897, 
the majority had, as he naively puts it, been driven away by the 
'^bonstant interruption from the nut-gatherers^^ {A Nahtralist's 
Wanderings in the Eastern Archipelago, 1885, p. 33). Only the 
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"White Tern, Gygis alba, the Eeef Heron, Demigretta sacra, and a 
Tropic-hird, Fluiethon lephmis, had withstood, or been left out 
of, the general persecution. The latter is described by Forbes as 
far from niicommoii, but he had difficnlty in obtaining specimens 
owing to the height at which it flew. In 190'5 Wood- Jones foiiiid 
only the White T'erii still breeding on the main atoll, though he 
was able to add the Eedtailed Tropic-bird, FhaFtlion ricbrkaiida, 
which does not appear to occur on the northern island (1912, p. 314 ). 
He expressly states that the Noddy, Anous stoUdiis, was not resi- 
dent on Cocos, though it was a frequent visitor to the lagoon (ihid, 
p. 339). As shown above, it had resumed breeding there by 1941, 
} 3 ut was doing so in a most unusual site for this species, in the tops 
of a small area of coconut palms, well out of harm’s way. The 
Cocos-Keeling islanders are undoubtedly much addicted to the flesh 
■ of the more edible species. Wood- Jones frankly admits that they 
were attracted to Christmas Island by the ‘^Aast flocks of absolutely 
unsuspecting birds^^ (iMd, p. 41). The twenty men who accompa- 
nied me on my two trips to North Keeling took back something 
in the neighbourhood of a five hundred Fregata md 8 ula carcasses 
on each occasion. 

(B) —THE TEEKESTEIAL AND vSBMI-TEEEESTEIAL 

■CEABS 

Gecctrcoidea Iiumei natalis Pocock — -Kepiting Kiling. 
Cardiosoma hi/rtdpes Dana — Kepiting Balong. 

Geograpsiis grayi (M.-Edw.) — Kepiting Siding. 

Ocypodii ce'ratopilialma (Pallas)— Kepiting Mata Panjang. 
Birgus lairo (Linn.) — Hdang Darat. 

Coenobita nigosus M.-Edw. — Umpan Merab. 

Coenobitci perlatus M.-Edw. — LTmpaii Kelabu. 

Coenobita f perlatus M.-Edw. — ITmpan Kiling. 

All these species also occur on the main atoll. The trivial 
names given are the Malay names current on the Cocos-Keeling 
Islands. 

(C) — LEPIDOPTEEA TAKEN ON NOETH KEELING. 
Ilypolim nas bolina boUna (Linn.) 

Opkiusa melicerta Pabr. 

UtetJieisa floirix Cr., fpulclielloides Hmps. 

Zincienia nigerrimalis Hamps, ■ 

All these species also occur on the main atoll, where the last 
three are very plentiful. 
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Appendix III- — ^Plates & Maps 
(A)— EXPLANATION OE PLATES. 

Plate 1 (a) View of the south coast of North Iveeling in the neigh- 
bourhood of the south-east point. Taken about noon,. 
30 :1 :’41 ; low tide. 

The birds resting along the top of the shingle bank: 
are Noddies, Anous stolidus, 

(b) The west coast of North Keeling, looking south.. 
Taken about 4 p.m., 4:7:^41; nearly low tide. The- 
boat l3dng on the beach is one of the surf-boats used 
in landing. 

(e) A moderate^ clear area in the Cocos-Pisonia belt. 
Taken about 1 p.m., 30 :1:^41, Most of the trees 
shewn are Ainpol, Pisonia grandis. 

Plate II. 

(a) The lagoon on North Keeling, looking south along 

the west shore. Taken about 1 p.m., about 

high tide. 

(b) The P empliis' hmk at the north-east corner of the 
lagoon, looking south towards Pulo Latiin. Taken 
about 5 p.m., 4 :7 half-tide. The birds are frigate-- 
birds, Fregcvlci ariel and Fregaia minor, 

(c) Erigate-birds, Fregaia ariel and Fregata minor,. 
nesting in the Pemphis bushes in the neighbourhood 
of Kuburan Nek Katek. Taken about 2 p.m., 4:7 

Plate III 

(a) A White Tern, Gygis alha, in flight. 

(b) A Nodd}", Afious stoluhis, alighting at its nest on 
North Keeling. Taken about noon, on 30:l d41. 

Plate IV 

(a) A Masked Boohj, Siila ditdyh^^^^ on its nest on 

North Keeling. Taken early in the afternoon, 4 :7 . 

The photograph shows a part of the area of cleared 
ground surrounding the nesting hollow (see text, 
p. 89). 

(b) A male Least Erigate-bird, Fregaia ariel, with a young 
chick. Taken on North Keeling, about 4 p.m., 4:7 
The young bird, which was about 10 inches lo:i.ig, 
shows clearly the patch of feathers developing early 
over the mantle and scapular regions (see text, p. 86)... 
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The long, lanceolate breeding plumes on the head and 
back of the adult are being lifted slightly by the wind, 
which was blowing from behind it." Often, as in the 
third photograph on Plate II, the birds sit facing the 
wind, and are then not troubled in this way. 


<B)— MAPS IN THE TEXT. 

'Map 1, p. 68. The position of. Christinas and the Cocos-Keeling 
Islands in relation to Sumatra and Java. 


Map 2, p. 70. The topography of North Keeling. 

Map 3, p. 74. North Keeling showing the distribution of the 
principal units of vegetation. 

3Iap 4, p. 7o. North Keeling showing the areas within which 
the more plentiful species of sea birds were breed- 
ing in 1941. 


Maps 2-4 inclusive are based on a sketch map drawn in 1941, 
partly from observations made on the island itself and partly from 
the current Admiralty chart of the group (No. 2510). 'The latter 
was drawn from the running survey made by Captain (later Bear- 
Admiral) Piobert Fitzroy, E.N., of the Beagle, in 1836. The out- 
line gives the approximate shape of the island, but it is not claimed 
-that it is accurate in minute details. 
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Old Malacca 

Tranqueira & Gajah Berang 

By Fe. E. Caedon", M. ap., of the Paris Foreign Missions Soc. 

(Received^ November, IQ47) 

In No. 12 of the J.S.B.E.A.S., (Dec. 1883, p. 162), there is a. 
translation of a few pages from the old Dutch Eecorcls in the* 
Government Office at Malacca, made under the supervision of 
D.F.A.H. (D.F.A. Hervey), ^Eo which, he tells us, M have added 
a few explanatory notes, for some of which I am indebted to Mr- 
J. E. Westerhout.^^ These pages are an extract from the Diary 
of Malacca in the 3'ear 1756, and were written ffin the Fortress- 
of Malacca, Anno i756, Tuesday, 2nd November.’^ 

On that day, in the moridng, Captain Stef anus Elias van 
Steek received from the Governor orders to leave Malacca by the 
Tranqueira gate, then to follow the road to the Lazarus-house (Leper 
hospital), that is the actual road to Tanjong Eling, and '^'do select 
a suitable place in that neighbourhood for the construction of a, 
bmtang to contain a small garrison with some artillery, as an out- 
post, to put a stop to the marauding parties, which appeared almost 
daily right opposite Tranqueira gate, continually alarming the 
inhabitants on that side of the town. . . 

Here, referring to the Tranqueira gate, Hervey adds this foot- 
note:' — ‘^‘^One account says this was so named after a Portuguese 
man of note: another states that there was a fierce eiepliant in the 
neighbourhood at Gajah Berang, and hence the name, and he would 
not come nearer because he saw the place was cleared, Tranrfuera. 
Tranqiiera means an obstacle, probably used to denote one of the 
outworks beyond the Fortress. The gate is at the end of Heeren 
Street, known to the natives as Kampong Belanda, a quarter ot a 
mile or so from the Stadtdioiise : Tranquera itself extends to a mile 
or so from the Stadt-house.'’^ 

This footnote added Hervey is to us of the greatest interest 
as, in fact, it alludes to an historical event which happened in 
Malacca, nearly three and a half centuries ago, an event which 
Gaspar Correa, the first historian of the Portuguese epopee in the 
East, has already faithfully recorded in his celebrated Lendas. 

In this footnote, Hervey has handed down to us the oral tradi- 
tion about the Tranqueira and the ^^Gajah Berang’^ as it was known 
to the Alalacca people in the eighteen-eighties. So, according to 
this tradition, coming by word of mouth from their forefathers,. 
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-the gate of the suburb of Mpeh had been named “'Tranqueira” 
•after “a Portuguese man of note, and, at Gajah Beraiiff, there n-a.s 
•a fierce elephant which would not come nearer (to the" Gate?) lie- 
cause he saw the place was cleared”. All this makes a rather 
hazj' story, and would lead one to believe that, for the Malacca 
people, the word “'Tranqueira.” had long lost its Portuguese mean- 
ing, and that they had not the least idea, of what a “Tranqueira” 
might have been. 

Bat Hervey is quite correct when he says that ^^Tranqueira"^ 
"hneans an obstacle’’ and was '‘^probably used^to denote one of the 
outworks beyond the Portress.” 

Tranqiiera 

A tranqueira was an entrenchnieiit, a palisade made of posts 
driven into the ground. Sometimes, in front of this wooden fence, 
■deep pits were dng, their bottoms bristling with pointetl and poisoned 
sticks, or caltrops. Till 1620, it seems that the Portuguese harl no 
■other fortihcation in Malacca than the castle built by d’AHjiiquerqne, 
close to the mouth of the river, on its left bank. \Ve see in Castan- 
hecla’s Tlistoria do Descohriniento e Conqimta da India that when 
Mahmnd, then King of Bintang, and his ally the King of Pahang, 
landed their troops, in 1518, at Malacca on the Upeh side, ^“'our 
people had already rushed from the Portress to the native town 
beyond the bridge, where they occupied the heads of the streets, 
and hurriedly planted some pieces of artillery which prevented the 
enemy from reaching the Portress.” (Liv. lY, cap. XLYI). In 
1519, Mahmud was still persisting in repeated onsets on the Port- 
ress. By sea, by land, by day and night, his troops exhausted the 
.small garrison so tliinned ])y fever and deaths that, according to 
(las par Correa, tliere were barely thirty lighting soldiers left to 
beat back the assailants; they dared not make a sail}", or even 
venture out ot tlie Portress to dig outworks to hold in 
•check the fury of the enemy. The timely arrival, from Goa, of 
Antonio Correa, with fresh troops and supplies alone saved the 
Portress. 

In 1525 (25 Mars) Mahmud tried his hand again on Malacca. 
Jorge d’ Albuquerque, then Captain of the 'Portress for the second 
time, provided for its defence. By his order, fonr outposts of 
mercenaries, each with twelve Portuguese soldiers, were established 
in Upeli (the town), while a garrison of eighty Portuguese soldiers 
was maintained in the Portress, ready to rush to the rescue of 
threatened points wherever need be. Finally, the district where 
the Kling merchants from Coromandel lived, because of the 
wooden palisade by which it was protected all round, formed by 
itself a ^Tampong” completely distinct from the rest of the town. 
It was easy to defend against the enemy, and d’Albuqiierqne, having 
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no more troops at his disposal, reinforced its , population with people' 
from neighbouring districts. 

It is in 1525, that the first mention is made by the 
Portuguese historians of the ^^Upeh Tranqueira/^ Tired of the 
repeated inciirsions and lootings of Mahmud, the ^^Quelis^^ decided 
to take the defence of their- district into their own hands. To- 
this end, the}- raised round it a strong palisade of thick wooden 
stakes driven into the ground, a defensive system of fortifieatioii 
very much in use amongst the peoples of the East. It was from 
this defence work that, in succeeding ^-ears, this part of Upeh 
derived its name of Tranqueira^k I cannot trace the exact 
date of its construction, but I think that in proposing 1520 we are 
not far from the truth, because in this year Mahmud was dislodged 
from Pago and the mouth of the Muar Eiver, and passed to the 
Island of Bintang (Ehio) where he established himself as King of 
^^Bintao^k Mj opinion rests on the narratives from Correia, Cas- 
tanheda and Barros who say that one night the enemies, knowing- 
that the ^''Tranqueira^^ was old and that in consequence many of 
its stakes had rotted, succeeded in throwing to the ground a section 
of it on a length of some sixty paces, and rushed into the Kanipong 
Kling on the side of ‘'K-ampoehina^^ (Kampoiig China) (Castanheda, 
Liv. YI, Cap. Cl), The crash of the palisade was heard as far as 
the ‘’^Faiiiosa^k 'The iijhabitants, called to arms by the alarm-bell 
of the keep, and three Portuguese arquebuseers on duty at the 
bridge, hurried .up to Kanipong Kling and beat back the enemy. 
Early the next morning, Jorge TAlbuquerque had the ‘^‘‘'Traiiqueira'’^' 
put in good order again. 

The episode of the elephanP^ (Gajah Berang) must be 

located in the following year, 1526. To avoid breaking into the 
account of the ^^Tranqueira^C I am deferring the discussion of it 
until the end of this paper, where I will give a translation of the 
strange story of the ^‘^Gajah Berang”, as told* by Gaspar Correia,, 
the only contemporary ehronieler who thought proper to coinmit 
it to writing. It is easy to adopt this course as there is no correlation 
between the elephant immortalized by Correia and the Tranqueira 
of Kanipong Kling. 

From his new retreat in the island of Bintang, Mahmud inter- 
fered repeatedly with the Portuguese ships sailing through the- 
Straits of Singapore and Sahaiig, and the Javanese junks supply- 
ing Malacca with food, mainly rice. In 1526 he was driven out 
by Pero Mascarenhas, Captain of the Fortress, and took refuge at 
‘^TTgentana” (Ujong T'aiiah = Johore), where he died in 1528. 
His son, TVlaTikl-din Eia^^’af Shah, suceedcd him on the throne., 
In 1535 and 1536, I). Estevao da Gama, sou of D. Yasco and at 
that time Captain of Malacca, led two expeditions against Johore. 
Sultan TkhPuM-din lost so many people that he sued for peace. 
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.-and obtained such good terms that he moved to Miiar and heeanie 
ostensibly a great friend of the Portuguese. “^Por Acheh, a new 
.and formidable foe that diw Johor, Perak and Pahang into friend- 
ship with the Portuguese, had appeared'' (Sir E. Winstedt: IlistorY 
of Johor, J.M.B.E.A.S., VoL IX, Pt. Ill, 1932, p. 18) and its 
new ruler, "Ala'u'd-din Eiayat Shah al-Kahar, sent against Malacca 
■a fleet carrying 3,000 men with orders to land by’ night and to 
storm the Fortress immediately. The expedition reached Malacca 
on the eve of the feast of ^'Our Lady of September" (tlie feast of 
the Xativity of the Blessed A^irgiii, thait is on the 8th of that 
month, 'hao quarto da modorra") between midnight and dawn, at 
the time when people are deeply buried in their slenp. They landed 
.so stealthily that no one noticed their coming. They crept into 
the district of the '‘^Quelys" (Ivlings) which was enclosed with a 
wooden palisade, and took the Bastion of the '■'^Baiidara" (Benda- 
hara), slaughtering its garrison to the last man. Some of the 
inhabitants, who had been roused by the turmoil, rushed to the 
Fortress, crying out that enemies— surely from J ohore, — were al- 
ready in the town. Just at that moment, a troop of the invaders 
•were hurrying to the bridge with the intention of storming the 
Fortress. The alarm-bell boomed in the still air of the night, and 
;D. Estevao da Gama, took up arms in great haste and rushed out 
to prevent the assailers from crossing the river. It was then 
that the Malaccans made out that the enemies were not, as they 
had believed, people from Ugentana, but men from Aclieh. This 
disturbed D. Estevao considerably, leading him to fear that certain 
Malacca people, whom he had reasons to distrust, had betrayed the 
city to the enemy. Leaving the Fortress in the charge of one of 
his Captains, he made for the bridge with 200 soldiers to resist the 
invaders. A furious hand-to-hand fight ensued, lasting until dawn, 
when the Achinese retreated into the Bastion of the Bendahara, from 
which they riddled the Portuguese wflth poisoned arrow^s. On the 
order of 1). Estevao, Trista de Ataide, one of his Captains, and a 
hundred men broke open the door of the Bastion and attacked the 
enemy in the rear. The only chance of escape left to the Achinese 
wns -fco throw" themselves dowm from the top of the Bastion, and 
flee to a nearby ckump of trees. Here, surrounded by the Portu- 
guese, they resisted stubbornly throughout the day. At nightfall 
they slipped along the sea-shore to Banda Ilhir and re-embarked, 
leaving behind them more than 1,500 dead, and many w"Ounded. 

This attack by the ikchinese had so nearly succeeded that B. 
Estevao da Gama determined to reinforce the Tranqueira. Fie 
therefore, suggested to the merchants of Kampong Kling that, for 
tlieir own security, they should build a Tranqueira made of taipa, 
that is tliat they should build a w"all of earth and pebbles strongly 
beaten together wdth pestles, instead of restoring the wmoden pali- 
sades wdiose stakes must inevitably rot sooner or later. ^ The ‘^'Que- 
lys" agreed completely wdth D. Estevao and immediately set to 


Royal Asiatic Society > 


108 


Pr. E. Cardon 

work under liis supervision. He remained in constant attendance,, 
encouraging the workers and supplying them with food at the* 
expense of the Eoyal Treasury. Within thirty days— according tO’ 
Castanheda — the new Tranqueira ywas completed. Its walls were 
at least as high as a man, and in some places two and even three 
times taller. 

I). Bstevao da G-ama’s precautions wnre soon justified. He 
received news of an Aehinese fleet, as' strong as the earlier one, 
making for Malacca. He immediately placed 200 inatchlock-men 
in the Bastion of the Bendahara, which commanded the gate of the 
Tranqueira ; then he posted four platoons, each of al)Out 30 soldiers 
under the command of a Captain, along the wall of the taipa. The 
defence of the Fortress he reserved for himself, and a body of a 
hundred men. This time the Aehinese, numbering more than 5,000, 
landed on the north side of the town and pitched their camp about 
a quarter of a league from Malacca, at ^‘Tanjacling^^ (Tanjong 
Kliiig). The following night they attacked the Bastion and the’ 
Tranqueira. The hot reception which they met with at the hands 
of the Portuguese, armed with swivel-guns, powder-pots (hand- 
grenades) and matchlocks, damped their ardour and, when the- 
moon rose, they decided to retreat to their camp. On the follow- 
ing two nights the}' returned to the attack, and even made severaL 
attempts to scale the Fortress. 

All these attacks were launched in pitch darkness, before the- 
moon had risen. The Portuguese defence would have been greatly 
impaired if D. Estevao had not devised a stratagem after the first 
night. He tied cotton matches coated in tar to iron rods, which 
he stuck in the ground about a stone’s throw from the Tranqueira. 
As soon as the enemy entered the belt of light, they were seen and 
and fired at. The Portuguese artillery, which had a much greater- 
range than that of the Aehinese, proved the decisive factor. They 
rushed to their ships so hurriedly that they escaped from the liandS’ 
of Tristao de Ataide, who attempted to follow them. 

When attacked by forces superior in number, the new Tran- 
queira, though made up of lasting and strong nfaterial, was quite 
inadequate for the security of Kampong Ivling, Ijeeause the Portu- 
guese could not keep a sufficient garrison for the defence of both 
the Fortress and the Tranqueira. Many captains and soldiers were- 
quartered in tlie town with the inhabitants, and in case of an alarm 
"were obliged to muster at the Fortress. There was often, therefore,, 
a serious confusion in the execution of the Captain’s orders, whieli 
more than once jeopardized the fate of the Fortress. 

The inconvenience of this state of things was made o])vious- 
when the allied fleets of the Queen of Japara, of the Kings of 
Hgentana, Perak and Marruaz (Bruas) arrived before Malacca,, 
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at iiiglitfall, on June 10, 1551. Kampong Kling was invested ])Y 
''Sangue de Pate'' and his JaTanese, and, at dawn, the iiihahitanfs 
began to crowd into the Portress. D. Pero da Silva <.la Oairui, 
Captain of Malacca, sent all the troops at his disposal to drive out 
the invaders. The Temenggong and the Bendahara Governor of 
Kampong Kling, with the help^ of the Portuguese, made a stout 
resistance, but as the}^ were inferior in numbers they had to abandon 
the merchant town, and the goods and foodstutfs inmt, to the enemy. 
This was a serious loss, which put the Fortress in great danger. 
Not long after, the Johorites took possession of illier (Banda 
Ilhir), and began to bombard the Fortress (Couto, Dee. VI, Liv.. 
IX, Cap. VI). 

It is during the siege of 1551 that we see, for the lirst time, 
the people from IJpeh, — ^that is from the diverse quarters of the 
native town, or northern suburb, crossing the river to take shelter 
with the Portuguese near the ^'Faniosa". Indeed, since the last 
Achinese attacks, in 1537, defence-works,— wooden palisades and 
taipa-walls, — had been erected all round the Fortress and Portu- 
guese settlement 'That is the reason why, from this day onwards, 
at ev^ery' siege, the native population regularly deserted Ilhir 
and Upeh, and took up temporary quarters within the Fortress's, 
fortifications. 

'To return to our subject, the siege by the allies was so pro- 
tracted that the people of Malacca, being short of provisions, %^ere 
reduced to feed on loathsome animals, such as dogs, eats and rats — 
when they could catch any." D. Pero da Silva da Gama, was con- 
siderably worried about the issue of the siege. It was then that 
an old ■‘unknown soldier" who was living by himself in a small 
hut near the Fortress, taught him a stratagem which, he assured 
him, would rid Malacca of her enemies. The Captain fitted out 
ships, which he loaded with all manner of merchandise; then by 
his order the rumour was spread abroad that the ships were going- 
to ]>ut to fire and sword the kingdoms of ITgentana (Johore), 
Perak and Marruaz. But, privately, the captains were given 
instructions to sail to the Straits of Singapore and Sabang and,, 
if they could hnd there any junks loaded with rice and other food- 
stuffs, to obtain the latter by barter. As soon as the three kings, 
heard that tlie Portuguese armada was ready to make havoc of 
their lands, they rushed to their assistance, and the Javanese were 
left to conduct the siege alone. On the day following the departure- 
of their allies, a certain Gil Fernandes Carvalho arrived from Kedah. 
He took charge of some 200 men, Portuguese and natives, and fell 
upon the Japarites, inflicting a terrible slaughter and thus bring- 
ing to an end a siege which had lasted from June to August. 

Before 1.551, as we have said already, a rough system of forti- 
fications had ])een started round the Portuguese settlement. The^ 
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■projected stronghold, or new Fortress, was to include within its 
walls the Castle built dhllbuquerque, the Malacca Hill and a 
small area of level ground between its slopes and the river. As 
soon as he was appointed Viceroy of India, D. Antonio de .Noronha, 
who was acquainted with the ambitious aims of the Sultans o’f 
Joliore and Acheh, sent D. Diogo de Menezes as Captain of Ma- 
lacca (1564), with full instructions for defence-works to be carried 
out for the safety of the town. At the same time, he gave him a 
good, supply of artillery, with gunners and able craftsmen to carry 
out the works. This important task D. Diogo did with all dispatch. 

As a result, when ‘^Ala^ukl-din Eiayat Shah, the Achinese King, 
anxious to take revenge for the repulse he had suffered in 1537, 
•entered the roads of Malacca in 1568, at the head of a big fleet 
carrying 15,000 men and more than 200 cannon of every calibre, 
he found the Portuguese town shielded partly behind ramparts of 
stone ’well mortared, and partly behind walls of taipa ancl strong 
palisades, strengthened with stone bastions. In fact, it is in. the 
•account of the siege of 1568, by Couto, that mention is made for 
the fi rst time of the Bastions of Santiago, Sao Domingos and Mad re 
•de Dens. Five gates were giving access in the Fortress, whose 
circumference measured 1,000 fathoms. 

During the series of sieges which Malacca withstood from 1568 
to 1582, — four by the Achiiiese, in 1568, 1573, 1575 and 1582, and 
one by the Javanese from Japara in 1574, — it was within the 
precincts of this Fortress that the population of the northern and 
southern suburbs (Upeh or Tranqaeira, and Ilhir), sought protec- 
tion. In ^^De Asia^h Dec. IX, cap. VIII, we read that, in 1575, 
some of the people from Upeh stampeded towards the Portress 
.and fell into the river, when crossing the bridge, and were drowned. 

However, when after a preliminary blockade, Eaja Ali Jalla 
’^Abdufl- Jalil Eiayat Shah, arrived from Johore in 1587, to over- 
throw Malacca, he met with a bloody repulse in front of the 
Trarufueira. Don Henrique, the native Bendahara of Kampong 
Ivling, had taken upon himself the defence of this part of the town. 
He allowed, the Johorites to land indisturbed while, with his 
troops, he .kept Avaiting under cover behind the Tranqueira. Then, 
as soon as the ebbing tide had laid bare the large mud-banks which 
run all along the shores and forced the boats to keep out at sea, 
Don Henrique suddenly opened fire with his muskets, and. falling 
upon the enemy, drove them back to the beach. Their commander, 
'^Uinga Eaxa^^ (Singa Eaja), aiid his son were among the earliest 
casualties. Panic-struck, the Johorites retreated, as best as they 
■could towards their ships; but the Malaccans folloAved after them 
^iTid inflicted heavy casualties. While Singa Eaja was being defeated 
.tit the Tranqueira, another enemy party, which was attacking the 
Franciscan Monastery of ^^Madre de Deus^^ on the Bukit China, 
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was also l3eateii back. It was an OYerwhelmiiio' defeat. In the 
same year, a big armada, led by Don Panlo de Liimi, came from Goa 
against Joliore. On the loth August, Kota Batu, the capital, was 
destroyed, the King put to flight and his fleet burnt. 


On May, 1606, when the Dutch fleet entered the Malacca roads,, 
Kanipong Kling was emptied of its inhabitants. As usual, all lunl 
withdrawn to the Fortress. On the 18th, Matelief landed Ins 
troops, numbering 700 men. Four hundred Portuguese and blacks, 
who were awaiting them on the seashore, gave wav and ran to 
entrench themselves behind the Tranqueira. But as they knew 
that on the side of Kampong China there were severais holes in the 
taipa wall, which had been mended only with planks, they were 
.afraid of being taken in the rear by the enemy, and thev set lire 
to ITpeh and ^¥ithdrew into the Fortress. Immediately the Dutch 
took possession of the suburb where they planted caimoii to batter 
the ramparts and bastions of the fort. Matelief had. thought that- 
IJpeh was protected only by a wooden palisade, and he was greatly 
surprised to find that it was surrounded by a wail of taipa, "^a^ 
they build them in PortugaFC 'The coming of a large relief fleet 
from Goa, under tlie command of D. Martini Afonso de Castro, 
the Viceroy, forced Matelief to raise a siege which had lasted four 
months. 

By the way, let us point out that Upeli and its Tranqueira did 
not bear any part during the last siege by the Achinese, in 1629. 
The attack against the Fortress was launched from Banda Ilher, 
that is from the southern suburb, and all the engagements were- 
fought on the left bank of the river, from St. John^s Hill (Bukit 
Pipi) to the Franciscan Monastery on Bukit China. 

The Dutch, undaunted by the failure of their first attempt 
against Malacca, chose their own time, and thirty-four years later- 
besieged the Fortress again. On January 14, 1641, after six 
months’ resistance, it was taken by storm. This time also, as in 
1606, the defenders of Upeh were driven out of their trenches,, 
pressed beyond their second line ^hiamely the stone walls of the' 
suburb (Tranqueira) right up to the bulwarks and walls of the city.’^‘ 
Then ^'the Dutch settled in the northern city and started daily 
bombardment against the Fortress” (Leupe: The Siege and Capture' 
of Malacca from the Portuguese in 1640-41, transl. Mae Hacoloian; 
J.M.B.E.A.S., Vol. XIV, 1936, Ft. I, p. 14). The Portuguese 
returned fire, bringing about the utter destruction of IJpeh, or 
Bandar Malacca. “The suburbs are entirely ruined”, wrote J. 
Schouten in the Eeport of his visit to Malacca, as Commissary of' 
the General East India Company, ‘'flhere is hardly a house stand- 
ing”. (Ibid, p. 113). It seems probable that the Tranqueira was com- 
pletely destroyed. Governor Balthazar Bort, in his Eeport written 
in IGVs, tells us that in 1677 the Menengkabau Malays of Eembau. 
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■and N’aning planned an attack on Malacca with 3,770 nieii: ^^In 
consequence .of these rninonrs, which dail}^ increased, we began to 
.make some defences in the northern suburb, which lay completely 
open.. . .We busied ourselves very zealously with the completion of 
the works already begun and the addition of others necessary to the 
protection of the northern suburb. 'To hasten progress, we pressed 
into the service all the slaves of the Company's servants and of the 
inhabitants; so much the more since the dwellers in the said suburb 
seemed to regard it as alread}^ lost and came every day into the 
fort in flight with their wives, children and property.. . .We, there- 
fore, had the chief approaches strengthened with all speed by the 
works before specified (in p. 69), and provided ‘them well with 
cannon.... To prevent his (the eneniy^s) breaking in, we closed 
the principal streets with barricades and planted guns there. More- 
over when we saw the enemy approaching at about two musket shots 
■outside the northern suburb, we hastely threw up a breastwork 
from the seashore up to the garden of the farmer, Eoelof Gerritz .... 
using the fired bricks which lav there readv. ... lb (J.M.B.E.x4..S 
Vol. 1927, Pt. II, 1927, p.‘^69, 71-72) Surely, if the old Portu- 
guese . Tranqueira had been still fit for service after the siege of 
1641, Governor Bort would not have found it necessary to raise 
.a new system of defences, and plant cannon in the streets of ITpeh, 
.as the Portuguese had had to do in 1518, when there was no fortifi- 
cations other than the Fortress built by d^ Albuquerque. 

'Therefore, in order to secure the northern suburb, where the 
richest inhabitants and foreigners were living, Bort suggests that 
■a redoubt be made on the shore and another one halfwaj^ between 
it and a small wooden fort newly built on the river side and named 
Delft, ^^also, if between the same, an earthen wall, led from the 
une to the other, made out of the earth from the moat which must 
be dug from the sea to the river bank outside the wall.^^ (ibid, p. 25 ) . 

The best and most complete description of the northern suburb 
T^peh (Bandar Malacca) is to be found in the Declaragam de 
Malacca (Description of Malacca) by Emmanuel Godinho de 
Eredia, (1613). The suburb of Upe, he says ‘^^obtains its other 
name of ^'Tranqueira^^ from the Eampart: there is a stone bastion 
■constructed on the beach of the seashore, at a point 700 fathoms 
-distant from the mouth of the river in a north-westerly direction : 
from this point a wall of earth extends in a straight line towards 
the east for 60 fathoms, past the ordinary service gate of Tranqueira 
:as far as the earth gun-platform; thence, at an obtuse angle, an- 
other wall of earth runs in a straight line, in a south-easterly 
•direction, through the marshy and swampy gardens lying inland, 
■as far as the gate of Campon China which abuts on the river. So 
the suburb of Upe with its country-houses and groves is encircled 
by a wall which protects it from the attacks of the Saletes (Sea- 
gypsies, or Orang laut) : nevertheless when war-time organization 
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prevails, it is entirely depopulated and abandoned, the whole popu- 
lation taking refuge within the walls of the fortress/" The subiirlj 
of ITpeli, or northern suburb, comprised Campon Cheliiii (Kani- 
pong Kliiig) and Campon China. ‘‘All the houses compriseu in 
their area are made of timber : they are roofed with tiles to ensure 
.against risk of tire: the exigencies of war do not permit of stone 
and mortar buildings here."" (Transl. J. V. Mills; J.M.B.E.A.S. 
Mol. YIII, Pt. I, 1930, p. 19). 

All that Schouten says of Upeh is: ‘"Ahe northern suburb was 
usually called Bandar Malakka, with its well-known street Kampong 
Ivling. It was enclosed by a wall 2| fathoms high and fully 1 
fathom thick, with a stone gate at the extreme north.'"" (Schoiiteihs 
Eeport of his visit to Malacca; J.M.B.E.A.S., YoL- XI Y, Pt. I, 
1936, p. 88). He does not mention the gate of Kampong China, 
'Oil the bank of the Malacca Elver. (Cf. E. Cardon: Map drawn up 
according to maps and text of Description of Malacca d: Meridional 
India d Cadliay by E. Godinho de Eredia, 1613 : J.M.B.E.A.S., YoL 
XII, Pt. II, 1934, facing p. 1.). 

That it should be possible, now, to trace any remains of the 
famous Tranqueira which gave its name to a quarifer of Malacca 
town must very likely be answered in the negative. Yet, according 
to a friend of mine, Mr. Yeh Hua Pen, a Chinese scholar, who has 
contributed, in the Historical Guide of Malacca (1938), a highly 
interesting article on llie Chinese of Malacca, there is in Heeren 
Street a place still known to the Chinese population as the Sia Mug 
Lai (the interior of the City gate), that is the stone gate at the 
extreme north alluded to by Schouten in his Eeport. 

So, Hervey was quite accurate when he stated that the Tran-' 
queira denoted probably one of the outworks beyond the Fortress. 

Gajah Berang 

Adjacent to the quarter of Tranqueira is the district of the 
"^Terce elephant"", known l)y its Malay name as ^Tlajah Berang"". 
The history of this famous animal had fallen into oblivion among 
the Malacca people. All that had been retained about it was that 
■^tepon a time"" a mad elephant had its lair in the wilds of this 
district, hence, says Hervey, ^Ehe name of Gajah Berang given to 
it."" And, added those of the Malacca gentry who were considered 
as the most erudite in the folk-lore of the land, those over their 
seventies, 'Te would not come nearer, because he saw the place 
was cleared, ‘‘Tranqueira"", (?). In fact, none of these learned 
people knew the meaning of this last word : ^Tranqueira."" YT must 
not be shocked at their ignorance. “Tlhristao"", or patois spoken by 
the Malaccans is a debased Portuguese which bears the same rela- 
tion to real Portuguese that the ^^pidgin English"" of Shanghai, or 
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“^^petit negre^*^ of Saigon do to the English and French languages. 
Among the Malaccans, many Lnsitanian words have become obsolete 
with the lapse of time: ^^tranqneira’^ is one of them. To some, 
‘’hranqueira’’ was a man, like the Piraeus, to others place that 
was eleared'^ But enough about the word tranqueira. We know 
its identity. Let us now come to the' "^hnad elephant^^ Gajali Beraiig. 

In 1525, Pero Mascaremhas had succeeded Jorge d’ Albuquerque 
as Captain of Malacca. In 1526, news came to him of his nomina- 
tion to the Governorship of Portuguese India. As a result he left 
Malacca in August and sailed for Pulo Puar, an island in the 
Malacca Straits, where he intended to wait for the first monsoon 
which would bring him to Goa about the end of October. lYlieJi 
he was anchored at Pulo Puar, a violent tempest assailed his ship, 
breaking her mast. As a result Mascarenhas had to cancel his 
voyage and return to Malacca. Because the next monsoon for 
India would not bloAV before February, 1527, and he could not bear 
to remain inactive for six months, he decided to drive Mahmud 
the ex-king of Malacca from Bintang, AAdiere his presence caiLsed 
grave and continual inconvenience to the Fortress, l)y interfering 
Avith its trade and revictualling. Tavo expeditions had already been 
launched by Jorge dL4.1buquerque against the island but they liad 
failed. Mascarenhas started immediately to prepare a new attack, 
and supervised personally the refitting of his ships in the Little 
Port, at the entrance of the river, near the Fortress. It was then 
that the epidode of the ^Tierce elephanP^ took place. Correia tells 
the story as f oIIoavs : — 

"’'When he (Mascarenhas) AA^as thus engaged in this Avork (pre- 
paring his expedition) an incident happened AAdiich I think good 
not to pass over in silence. An elephant of the King. (Mahmud) 
had run aAvay from Malacca to the jungle, maddened by the folly 
of the season (^d)y the rut”, says Fr. dh^ndrada crudely in his 
Chronicle of the King D. Jao III), and for years had been roaming 
in the forest, and noAv and then he used to come into the toAvn and 
Avhile the Governor Avas thus engaged in equipping his armada, this 
elephant came out from the jungle and entered the toAvn Avhence 
the inhabitants scampered away; but he, Avithout doing any harm, 
Avent and lay doAAm before the gate of the Fortress (a Faniosa), 
quietly and absolutely motionless. From there they led him to 
the stable and put him with the other elephants. They tethered 
him and gaA^e him to eat, and from this time oiwards be Avas never 
troubled again by this madness. This Avas cause of considerable 
AA'onder because for ten years he had returned to the saA^ago state 
roaming in the forest, and all the wizards of the land said that 
this Avas the foreboding that a great King AA^as to pay obedience to 
Malacca and that this King could be no other than the King of 
of Malacca Avho since so many long years aavus a Auigabond in a 
mountainous country, exiled from Malacca and Avho, now, had to- 
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;subinit and to give himself np as a prisoner/’ (Correia: Lendas 
T. Ill, Liy. Ill, cap Y.). 

Bintang was taken, Correia goes on to say, ‘hlie King, 

Ayho had retired into the deep of the forests and was dying of 
hunger, succeeded with the greatest difficulty in breaking through, 
.and finding a track, he got out from the island on the "other side 
.and arriyed in a land called Hugentana (Bjoiig Tanah = Johore), 
from whence he continued to make war until his death.’^ (ibid.) 

TheMrst time I came upon this passage of the Lendas, 1 
thought immediately of the district named Gaja Berang as the 
probable site of the forest where some 400 years ago the hero of 
Correia’s history — -^^eii mal d’amour” — took up its abode. But I 
had nothing to corroborate this opinion, no text, no map upon 
which to rest my conjectures. The footnote by Heryey would seem 
to proye be3nnd doubt that I was correct. In the 16th cent, there 
xyere no ricefields in that district. All the surroundings of Malacca 
•on land, wnre then an immense wilderness. Even, in 1678, Gajah 
Berang had remained imtilled and iincultiyated, but for a fruit- 
tree garden,” the garden of Gajah Bercvm on the N. W. bank of the 
river, with Domingos Correa as its owner.” (Bort’s Beport: trails. 
M. J. Bremmer, J.M.B.E.A.S., Yol. Y, (1927), Pt. I, p. oO.) 

Later on the history of the mad elephant ivas borrowed from 
Correia by Francisco d’Andrada (1540F-1614) who reproduced it 
:almost word, for word in his ^Ylironica do muy alto e muyto pode- 
roso Eey destes Eeynos de Portugal Don Jao o III”, Pte, II, Cap. 
Y. — Edic. 1796. D’Anrrada indeed made ample use of Correia’s 
manuscript for the redaction of his Chronicle. In the Dedication to 
King Philippe III of Portugal (IV of Spain), he says-—: 
for the affairs of India I availed myself of .informations wdiich fell 
into my hands. . . . and w^hich seemed to me of much more credibility 
than any others wdiich may exist, because they wm’e written by a 
respectable man w^ho says that he arrived in India a few^ years since 
its discovery and engaged in writing the things wdiich hapjiened 
in It during the whole course of his life which has been a long 
one, and the things he could not see with his own eyes because he 
wns not present, or others he did not see, he got about them in- 
formation so worthy of trust that he has made mention of them 
as being as true as if he had wdtnessed them himself.” (Chronica 
etc., p. viii). 

The Lendas dos Feyfos da India were not printed and edited 
until between 1858 and 1864, 300 years after the death of the 
.author. Correia arrived in India on the 20th August 1512 and 
performed the office of secretary to Affonso d’Alliucpierque. He 
never returned to Portugal but spent his whole life living by turn, 
now’’ in Goa, now in Malacca. Correia was murdered in Malacca 
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with the connivence, if not by the order, of the Captain of the Fort- 
ress, I). Jao da Gama, a descendant of Don Vasco, Grand Admiral 
of Portuguese India, between 1579 and 1582. He was survived by 
his wife Anna Vas, a liberated slave, and a son Antonio. 


A Note on Captain Light ■ 

BlJ C. E. WUETZBUEG 
(Received, October, IQ47) 

Dipping recently into the Memoirs of William Hickey, I came 
across, for the year 1782, a reference to Captain Light which I 
do not remember seeing in any biography. 

Hickey and his wife came out to India that autumn in a 
Portuguese vessel from Lisbon, the iBayna Portugal. The ves- 
sel was intercepted by the French and taken to HTincomalay^ tO’ 
await the decision of SufEren. 

On 20th January 1783 the French Admiral and his fleet 
arrived. Two days earlier ^^arrived a large grab called Blahe, com- 
manded by Captain Light, w’ho afterwards became Governor of 
Prince of Wales^s Island or Pulo Penang. The Blake had been 
taken bv an enemy eruizer of! the Coast of Coromandel. (VoL. 
Ill, p. *50.). 

Presumably Light was soon after released, or exchanged, as. 
his efforts to get the Governor General to take an interest in 
Penang continued without any apparent interruption. 
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The Penang Cannon, Si Rambai 

5?/ Dato F. W. Douglas 
(Received, November, 1Q47). 

In the J.M.B.E.A.S. YoL 20, pt. 1, there is a paper bv Mr.. 
A. E. Coope, M.'C.S., on the Floating Camion of Butterworth, 
(194*7, pp. 126-128). In it he mentions the bronze caimoii whicli 
adorned the esplanade in Penang before the war, saying that its 
history is lost.^ Certainly the Mniiicipal Coininissioners who had 
charge of the cannon knew nothing about it, but its history in 
Selangor was known to the late Sultan Suleimansliah, and its 
earlier history is engraved on a silver plate let into it. In 
1936 the Secretary kindly obtained a rubbing of the inscription for 
me. The text ivas in Jawi, and read as follows, 

Tcmcm Sultan 

Tawanan hita Sri Perlcasa Alani Johan BerdaulM tethala menUali- 
lean Orang Kaya S-ri Maharaja alcan Benglima dan Orang Eaya 
Laksama/na dan Orang Kaya Raja Lela Wangsa akan niengarnoh ka 
Johor senna 10 BS, 

Captive of the Sultan. 

Taken by us, Sri Perkasa xiiam Johan Berdaulat, at the time when 
we ordered O.K. Sri Maharaja with his Captains and O.K.. 
Laksamana and O.K. Eaja Lela AYangsa to attack Johor, in the 
year 1023 A.H. (1613 A.D.). 

The name of the maker had also been cast on the barrel by the Dutch. 
— Ian Bergerus me fecit 1608, 

According to WimtedPs Histo'ry of Makiyaj the Dutch x4dniiraL 
Verhoef went to Johor in 1606, to try to obtain permission to build, 
a fort there to serve as a base for an attack on the Portuguese at 
Malacca. It is probable that the gun was given as a present to 
the Sultan of Johor at this time, who insisted, however, that the- 
Dutch must conquer Patani before they could be allowed to build 
a fort in Johor. As they .had a factory at Patani it is unlikely 
that they would wish to make it subject -to Johor, Then in 160*8 
Johor nmde a treaty of amity with the Portuguese. Both sides,, 
therefore, failed to get wdiat they wanted, and the gift did not 
achieve its object. 

The silver plate was let in by Mahkota Alam, the famous ruler 
of Aehin, who wrote a letter, the original of which is in the- 


I Tlie Japanese erected some buildings on the esplanade at Penang during their 
occupation of Malaya, and while doing so removed the cannon. Since writing this 
Note I have received the news chat the gun has been found, and is once again . 
back on the Penang padang. 
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IBodleiaii Library at Oxford, proposing to King James 1st an 
alliance with England. Infer alia he asked for two English women 
:as his wives. Keither the alliance nor the wives materialised. 

Mahkota Alam had made several unsuccessful attacks on the 
Portuguese at Malacca. He now turned on Johor, and on May 
7th, 1613, he completely destroyed Batu Sawar, the capital, and 
took the Sultan, his family and thousands of its inhabitants captive 
to Achin. Among the prisoners Avas Sri Lanang, the Bendahara 
who edited the Malay Annals in 1611/12, and Avho Avas still alive 
there in 1638. 

The gun remained in xichin until 1795, Avhen the Achinese 
^sent it to Selangor iii order to obtain the services of Eaja Kala, 
the A^ounger brother of Sultan Ibrahim, in their Avar against their 
'enemies the Dusun. He died during the campaign. The gun 
adorned the fort at Kuala Selangor, Avhere a Avhite snake is said 
to haA^e made its home in it, as mentioned by Anderson in his 
Gonsiderations (1821). In 1871 the Colony sent a force ostensibly 
to smoke out a pirate^s den, but, as Winstedt says, H.M.S. Rinaldo 
•shelled the enemies of the then A^iceroy out of Kuala Selangor. 
The late Sultan Suleimanshah AA^as present as a small boy of six. 
The fort was dismantled, and tAA^enty-nine guns of various calibres, 
including ^hne brass guitib remoA’-ed by the Colony^s steamer Pluto 
to Penang. 

Here Ave must follow the Selangor tale. The gun Avas throvm 
•overboard opposite the esplanade, and lay in the Avater until about 
1880, when it Avas hauled up and mounted on a carriage. The 
.account is embroidered by a report that it refused to come out of the 
Avater until Tunku Kudin, who had retired from his appointment 
as Viceroy of Selangor, came to their assistance. He tied a piece 
'Of thread to the cannon, which at once floated in obedience to the 
■orders of a Selangor chief. 

In Penang it became an object of reAnrence. Ladies desiring 
■a child AAmuld go there and do pujali^ laying floAvers on the barrel. 
It Avas known by the name of Si Eambai. 

It will be noticed that this cannon apparently had the same 
■capacity of floating as the one in ButterAvorth, and it seems more 
than ])ossible that the latter also formed part of the loot taken 
from Kuala Selangor in 1871. 

There is a Selangor prophecy that only AAhen this gun returtis 
to Selangor aaoII the State recover its former greatness. If this 
Avere to luippen noAv it Avould coincide Avith the establishing of the 
'ca]}ital of the Malay Federation there, but its past history does not 
indicate that it has brought much luck to its owners. 
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Langkasuka The Island of Asoka 

By W. Linehax 
(Received, January, IQ48). 

Langkasuka, according to the Kedah Annals (Ilikaml 

was the name by which the ancient settlement at 
the base of Kedah Peak in Kedah was known. 

In the early centuries of the Christian era, or perlnips even 
earlier, Indian traders resorted to the Malay Peninsula. Eventually 
they made settlements in Kedah among other places. The Kedah 
settlement was founded, at the latest, between the first aiul third 
centuries A.D.^ Strengthened by succeeding waves of Indian colo- 
nists it developed into an important kingdom, with rami beat ions 
which reached far beyond the borders of the territory comprised 
in the modern State of Kedah. This kingdom was well known, 
not alone to Indian, but to Chinese and Arab voyagers. The 
names by which their chronicles describe this kingdom are men- 
tioned below. The view here presented is that the original name 
of this settlement, and of the kingdom which grew out of it, was 
Lanka Asoka, “The Island of Asoka’^ that, in the course of centu- 
ries, the origin of the name was lost so completely that the Malay 
records, when they came to be written, evolved the etymological 
fiction regarding the name Lanka Asoka which is here discussed, 

A romanised text of the Kedah Annals, edited by Mr. A. J. 
Sturrock, M.C.S. (retd.), was published in the J.E.A.S. (StraitS' 
Branch) No. 72, 1916. Long before that date, however, Colonel 
James Low had published his translation of the Annals in the 
Journal of the Indian Archipelago and Eastern Asia (A^ol. Ill, 
No. 1, 1849). The translation was reprinted, at the instance of 
Prince Damrong of Siam, under the auspices of the Yajiranana 
National Library (Bangkok, American Presbyterian Mission Press, 
1908). In the introduction to his translation, Low says that the 
MS. which he used had been given him l)y Sultan Ahmad Tajifid- 
din Halim Shah who had taken refuge in Penang during the 
Siamese invasion of Kedah in 1821. As to the text of the Annals 
he remarks (p. 91). 

The Marong Mahawangsa was not known to the 

Siamese, being in the Malayan language and preserved in the 
private repositories of the Eajas of Kedda. It was discovered 
by the Eaja of Ligor when he last took that province into his 

I See Dr. Quaritcli Wales, "Archaeological Researches on Ancient Indian Coloniza- 
tion in Malaya”, J.R.A.S.M.B. Vol. XVIII, Part I, 1940. 
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own liands, and it is said that he destro3"ed it when told that 
a king of Siam had his origin there’k 

■To this, the editor of the Bangkok edition has a foot-note : 
"^^Other copies must exist. We have one.^^ 

The Annals relate that Baja Marong Mahawangsa (the legeiid- 
ai}^ founder of the settlement), after landing from his ship in the 
locality of the Siingei Bujang^, proceeded to look for a favourable 
site for his settlement. The Annals go on to describe the event 
(my translation is based on the Sturrock text, pp. 45-6) : 

‘^^ISTow Baja Marong Mahawangsa sailed in an easterly direction 
in his vessel and skirted the mainland. x4nd so he arrived at 
a bay with a headland. And Baja Marong Mahawangsa made 
enquiries of the senior pilot in his vessel, who replied '•'Your 
Highness, that large island that is just in the process of being 
united with the mainland is called Piilcm Sin, and that small 
island is called Ptilau Jamhul^ and the small island a little 
more inshore is called Pulau Lada.’ Baja Mahawangsa said 
‘‘Let us then put in and anchor at the headland of the island.^ 
And the craft sailed to the place designated by Baja Marong 
Mahawangsa. And the craft arrived and anchored there. Baja 
Marong Mahawangsa with all his officers and warriors w’^eiit 
ashore, find then there came in great numbers the Ge^rgasi 
tribes {Kaurn gergasi, ^^the ogres^k the aborigines of the country 
according to Kedah tradition), rather large in physique, into 
the presence of Baja Marong Mahawangsa. Baja Marong 
Mahawangsa knew that they were of the race of gergasi, and 
greated them in a pleasant voice, and gained their goodwill. 
x4nd all the race of stood in awe of Baja Marong Maha- 

wangsa, and were amazed at his bearing which was incomparable 
at that time, and those who gazed on him stood in fear and 
trembling, ilnd he said to the gergasi who had come ‘^we shall 

stop here, if it is thought well ^ And all the tribes of the 

gergasi respectfully replied, Tt will be even a greater pleasure 
(Jm-sulcaan) to us, your humble servants, for we have no king 
here; and so it is better that Your Highness should be pleased 
to proceed to view the land which should be occupied.^ Baja 
Marong Mahawangsa then proceeded to view the clearing on 
which the fort, fosse, audience hall and palace were to be built. 
In his train w^ere the aboriginal tribes and all his officers of 
State. He came upon a site magnificent in its location and in 
the lay of the land, wherefore he did not go (back) to his sliip, 
so enthusiastically did he engage in the construction of the fort 
and the palace with its audience hall: and very large and won- 


X Bujang is conjectured by Dr, Quaritch Wales to be a rendering of the Sanskrit 
Bhujamga, meaning a serpent. 
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derf ul these were. When the audience hall was completed it 
was named Langkasuhi because its construction was carried 
out with eating and drinking and rejoicings (k^r^siiJm-siilman) 
and with various animals such as the sambhiir, the barking- 
deer, the larger dwarf deer, the wild ox, and indeed all aiiimak 
of the chase providing food for everyone. And great was the 
gladness (Im-sukaan) of the whole^ tribe, with'beatings (of 
drums, or hands) and dancing, for they had had no king but 
•only a head-man, and furthermore because of the affability of 
of Eaja Marong MahaAvangsa. When the fort and palace were 
completed all the officers of State and the Avarriors had houses 
and a village, duly planned, made for themselves around the 
fort of their king.^^ 

The author of the Kedah Annals Avould thus derive the name 
Langkasuka from Lanka-suka, "^"The Island of Gladiiess't It isi 
most improbable that this deriA^ation is correct. That it seemed 
incongruous to the auditor himself is shoAvii by the pains AAdiich 
he took to explain it. * 

The Kedah Annals make tAvo other references to Langkasuka 
by that name, ( 1 ) again in the time of its legendary founder where 
there is mention of the ‘^‘^audience hall at Langkasuka'^''’, (2) during 
tile reign of a later ruler, Raja Sri Mahau’-aiigsa, where that king" 
'dieeanie tired of living at the fort of Langkasuka’’ and moA^ed^to* 
Serokam. 

Otlier records describe the country AAdiose capital Avas situated 
at the base of Kedah Peak by names which are generally accepted 
as being renderings of Langkasuka, The ‘^Tlistory of the Liang' 
Dynasty” (002 — 556 A,!).) mentions a country called Langgasu 
or Lirngga Avliose people, ardent Buddhists, said that the country 
had been established four hundred years earlier ; one of the princes 
of the country had liA^ed in India as an exile and had married the 
daugliter of an Indian king; the exiled prince on his return liecame' 
king of Langga ; he died tAAeuity years afterAvards and Acas succeeded 
by Jiis son Fa-ka-da4o wdio sent an ein^oy to China in 1515 A.D.. 
Avitli a letter extolling Buddhism. About 692 A.l)., I-tsing men- 
tions a country called Langkasu, The Tanjore Inscription of 1030' 
A.]), refers lioth to llangasogam and to Kaddmin (Kedah). Cffiaii- 
Ju-kiia, AATiting about i225 A.D. mentions Lang-ya-si or Ling-ya- 
sseii-kia. The Javanese poem, Nagarakrfagama, composed in 
1365 A.l). mentions both Langkasuka and Kedak. ‘The Pasai" 
Annals mention Langkasuka as having been destroyed about 1370' 
A.D.2 ' 

I W. P. Groenveldt’s "Notes on the Malay Archipelago and Malacca'’ reprinted in 
"Miscellaneous Papers relating to Indo-China and the Indian Archipelago”, Second 
Series, Vol. I, Trubner & Co., London, 1887 (pp. 135 — 8). 
z R. J. Wilkinson, "Early Indian Influences in Malaysia”, J.R.A.S.M.B., VoL. 
xiii, Pt. n, 1935, pp. 4-5. 
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It is significant that not one of the Arab writers— Ibn Khor- 
ctaclzbeh (846 A.I).), Sul aiman (edited by Abu Zaid c. 920 A.I).), 
Ibn Mulialhal (c. 941 A.D.) or Idrisi (1154 A.I).) — describes 
Kedah (or its capital) as LmigJcasulm (or by a variant of that 
name) ; they all use variations of the word Kedah, The absence of 
mention of Langhaguka by iVrab , writers, whose f ellow-countryxiien 
officially converted Kedah to Islam about 1474 A.I)., would argue 
their ignoranee of the name, and would go some wav to explain 
wliy the author of the early part of the Annals (in which Langka- 
suka is mentioned) — Annals which were largely in.flue,i:iced by Arab 
missionaries — found such a difficulty in tracing the origin of the 
name Lanka Asoka. 

Asoka (reigned c. 264 — 228 B.C.) was the grand-son of 
Chandragupta, founder of the Maurya (Peacock) dynasty, who had 
wrested the Indian provinces of Alexander the Great from the 
Seleucus. His mother was a lady from Champa. In the nineth 
year of his reign he invaded Kalinga and was so impressed by the 
horrors of warfare that he gave up the desire for conquest and 
devoted, himself to the propagation of the Buddhist faith. During 
his reign Buddhism was introduced into Ce^ylon by his son Mahinda. 
Asokefs dominions included all India. He was the most powerful 
:sovereign of his time and the most remarkable and imposing of the 
indigenous rulers of India. ^Tf a maids fame^^ says Kopen 
he Veasured by the number of hearts who revere his memory, by 
the number of lips who have mentioned and still mention him with 
lionour, Asoka is more famous than Charlemagne or Caesar’k 

Was it any wonder that these early Indian colonizers of Malaya, 
fervent Buddhists, should have called their first settlement, situated 
:at the foot of Kedah Peak, by the name of the great Buddhist 
Emperor, Asoka, whose Wheel is symbolised to-day in the flag of 
free India? 

The origin of the name LanLa Asoka was lost in the mists of 
fime. In its Malay form Langkasuka the name still persists as the 
rlesignation of a tributary to the Perak (Wilkinson, Joe. ah, says 
the Patani) river in its upper reaches. In the folk-lore of north 
Malaya is recorded, a story of a fairy-land, Negeri aJang-kah 
'"Land of all oneks wishes’k (Wilkinson, Joe. cit.), a distant echo 
'of Lanka Asoka. 

Professor K. A. Kilakanta Sastri, who has been good enough 
to peruse the a])OVe note, writes: 

""I have read the paper carefully and see no objection to it. 

But I know of no evidence, literary or epigraphicai, connecting 

Asoka with Malaya. 

Lanka means "island^ in some Indian languages, and. Lanka 

Asoka would mean "Island Asokak or even "Island of Asokak 
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The Tamil form Ilangasokam, with long d in Bajendra’s in- 
scription may be taken to support vour surmise— II an o:a 
(Lanka) plus Asoka. The initial i and ga (written Im kif 
pronounced ga) are typical features in Tamil transliteration 
and need cause no diffieultyd’ 

While there is no direct evidence eonneeting Asoka with Malava,^ 
apart from the etymological significance of the nmie Laugh lsuI' a., 
as here presented, there is some evidence relating that emperor to 
the near territory of Burma. Coedes (“"'Histoire Aneienne des- 
Btats Hinduises dTLxtreme OrienBh Hanoi, Imprimerie d'Extreme 
Orient, 1944, p. 20) makes mention of ‘'the religious mission of the 
Buddhist monks Sona and Httara whom the emperor Asoka appears 
to have sent in the third century B.C. to Suvannabhiimi,. 
the ^country of gokf, generally identified, rightly or wrongly, 
with the ancient Moil country and more especially with 
Suvannabhiimi, the ktountry of gokT, generally identified, rightly 
or wrongly, with the ancient Mon country and more especially with 
the town of Thaton^k The Country of gokk may very well have 
included Malaya especially the port of Langkasuka which must 
have been one of the ancient harbours from wdiich gold from the- 
Malay Peninsula was exported. We also know that Asokak son,, 
Mahinda, visited Ceylon. Kedah, in the region of the Kedah Peak, 
was an almost inevitable landing place for the Indian Buddhist 
missionaries and traders of that religion and the adventurous' 
younger sons or other near relatives of Buddhist Indian kings wliO' 
followed their traders and missionaries. 

That there was no incongruity in describing the earliest Indian 
settlement in Kedah as Lanin Tsland’ is shown by the extract from, 
the Kedah Annals above given and by the following quotation from 
Dr. Quaritch AVales {loc, cif,^ p. 2) who relies upon Low’s trajisla- 
tion : 

^‘Tlie ])robability is that Kedah Peak was a peninsula when 
the Indian colonists arrived. Though the swamps bordering 
the Merbok had not yet formed, and much of the low lying' 
land north and south of the Peak was still under the sea, it 
is di.tficuit to believe that the comparatively high neck of land 
between Bedoug and Gurun was beneath the sea in historical, 
times. In the Kedah Annals the captain of the ship on which the 
legendary founder of Langkasuka, Marong Mahawangsa, ar- 
rives, is' represented as saying to the adventurer 'The large 
island we have reached (Kedah Peak) is now heconttng attached 
to the main landk Legend referring to the earliest time of 
which the Kedah people claim to have memory therefore refers 
to the process as already begun. Moreover it is well known, 
that many ancient geographers did not distinguisli between 
peninsulas and islands. We may therefore su])pose that, at 
the ])eriod to which the Kedah. Annals refer, Kedah Peak w^as’. 
not an island but almost mi islandL\ 
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Notes on the Kampong, Compounds, and Houses of 
the Patani Malay Village of Banggul Ara, in the 
Mukim of Batu Kurau, Northern Perak 

By R. 0. Noone, b.a., f.e.a.i. 

{Received, September, 1947) 

During 1940 the Government of the Federated Malay States 
undertook an Economic and iSTutritional Survey of an inland Malay 
village in northern Mala^^a. The village selected for this work was 
Kampong Banggul Ara not far from Batu Kurau in Perak. Whilst 
engaged on this survey on hehalf of the Government, and during 
•several months before it had started, I collected the material for 
this paper. In order to carry out a detailed survey of a fair pro- 
•jmrtion of the houses (of which there were about sixty in the 
village), twnnty-hve were chosen at random, and from these the 
information contained in the appendices was obtained. 

THE VILLAGE AND COMPOUNDS. 

Malay villages or ^Kampongs^ are to be found scattered about 
the eountry in much the same way as are our villages in Engiand. 
Comparatively recently, towns, or what are termed such by the 
local Malays, have sprung up at intervals along most of the main 
roads, and here the inevitable Chinese has opened shops, billiard- 
rooms and coffee houses, in which he does his best to extract money 
from the villagers. From here also, bus surviees are run into the 
larger towns; there is probably a Police Station, and the town as 
a whole acts as a sort of central depot for the dissemination of the 
•elements of culture contact to the surrounding villages. Many of 
the inhabitants of the Kampongs live in a hazy world of their own 
which goes no further than the town on the main road. Occasion- 
ally, however, they visit the larger towns, either of necessity or for 
pleasure. 

Batu Kurau is one of these small towns. Its satellite Kam- 
pongs are many, stretching in all directions; but the direction with 
which we are concerned is due south up the valley of the Bungei 
Kurau. In this valley, which probably covers an area of about 
twenty square miles, the Malays recognise at least fifteen different 
Kampongs. A six-foot wide bicycle track forms the 3nain means of 
necess to the villages, which are themselves a network of minor 
jniths linking up the various houses and the larger track. Towards 
the end of the Kurau valley lies Kampong Banggul Ara ; one of 
the larger villages on the river, with several minor ones dotted 
about close to it in the surrounding flat area. Its exact boundary 
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is iiiieertaiii to the inhabitants, but the Governineiit Survey *aiici 
Boundary stones, together with the Sungei Kurau are used to’deiiiie 
its limits. In the. village two of the main bicycle tracks meet, 
and at the Junction are six Chinese shops and the (jovernmeiit Boys’ 
School. Sprawled around to the south and west of this are the 
houses of the villagers, hidden among rubber and fruit trees. Still 
further south lie the open padi fields, bordered on their western 
.side by orchards, and on the south by more rubber up against a wall 
of Jungle. Eising loftily out of the low-lying padi fields are the 
precipitious sides of 'Gunong Kurau, a Imiestone hill whose 
flanks have recently been overgrown with Jungle, and whose suin- 
mit is crowned with a mango tree of unknown origin. A sliort 
distance down the path leading to this clilf is the Government Girls’ 
.School and the house of the Ketua, the village headman who is 
■responsible to the Penghulu of the Mukim at 13atii Kurau. 

As far as can be ascertained, both from information gathered 
from the people, and from the few books dealing with the history 
of this part of the country, the predecessors of the ])resent inhabi- 
tants originally lived in the old state of Patani in southern Siam 
where they were ruled by one of their own })eople. They ])ecame 
involved in a war with the Siamese and were defeated. Many of 
Ahem then fl.ed south and some came to settle in the valley of the 
Kurau river, a region which had hitherto been uninhabited hy 
Malays because of a particularly stubborn To-Keramat who haunted 
the caA^e of Glia Eimau in the limestone hill nearby. The 
date of their flight from Patani is uncertain, but it seems to have 
taken place about a hundred and tv^enty years ago. 

Their main route southwards was via Baling in Kedah and 
Selama on the Perak-Kedah border. x\nother route taken was 
through Grik and thence over the hills south-westwards (perhaps 
even through Lenggong). Many of the inhabitants of the Kam- 
])ong still have relations at various points along these two routes, 
and some are actually still resident north of the present Malayo- 
Siamese frontier. It is interesting to note that a certain type of 
knife known as the Parang Ckandong which is belief to be of 
Siamese origin, is found along these evaeaution routes, and I have 
•seen it is use in Kampong Banggul Ara. 

The present-day village, the lay-out of which is no different 
from that of any others in this part of the State, is entirely open 
and is in no way a fenced territorial unit, as some of the Patani 
villages may have been in earlier times. ITp to about forty years 
ago there was another village named Kampong Sungei Biibu, which 
lay three miles to the south-west on a spur above the stream of 
that name. At that time the people of this village evacuated, it 
and moved into Banggul Ara, where they bought land. The reason 
given for this evacuation w^as that they could not get rice to groAV 
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properly in the valley beneath them, so they sold their herds of 
131111^10 and cattle and settled in the more fertile valley of the 
Kiiraii river. The remains of some of the houses of the old village' 
can still be seen today, though belukar has spread over and covered 
most of the site. The irillars of the houses, which seem to have 
outlasted everything else, were very massive and much larger than 
any used today. They are said to have been dragged from the* 
jungle by elepiiants which were kept by the people, and evidence 
of which I found in the form of links from an elephant chain in 
a trail trench put down through the kitchen site of the head-maifs 
house. 

The arrangement of the houses in Kampong Banggul Ara 
appears to follow no special plan, the majority being built not •near 
the track but a short distance back. Each house is in a sort of 
clearing in the rubber, on a plot of land or compound {Kawasan) 
ill which fruit trees, pinang trees, etc., may be planted. Sometimes 
the compound is hedged in by a line of arecamut palms {Pinang), 
which may have a single wire strand nailed round to form a fence;:, 
but by far the majority have no form of division at all. When the 
buifalo and cattle are allowed to wander in herds rough fences of 
bamboo are often erected to keep the animals out of the compound.. 
A very few houses have good barbed-wire or wooden fences around 
them, and a gate wdiieh can be closed at night. 

The most conspicuous and numerous of the fruit trees in the- 
compounds are the clumps of 1)ananas wliich are invariably present. 
Their long broad leaves helj) to keep off the lieat of die mid-day 
sun, while the sale of their fruit brings in a small but welcome sum 
to the house owner. Some com})Oiinds have a small feneetl-off vege- 
tal>le bed in which a few pumpkins, etc., are planted. The fauna, 
of the coni])ound is made u]) of a collection of goats, chickens, ducks 
and cats. At uiglit the goats are kept in s])ecial houses {Kan dang) 
built on the ground of slats of wood or liamboo placed a few inches 
apart for ventilation and roofed with ata]). As the sun goes down,, 
fires of coconut-husks, leaves, wood or any other available fuel are 
lit neai- these slielters to kee]) away mosipiitoes and sandflies. The 
chickens also have their own sheds {Rehan Atgon-) constructed in 
much the same way, hut generally above ground level which keeps 
them sate from chicken thieves and prowling animals. 

Under or near the house there will be a foot pounder (Lesong' 
Kali) with which the women husk rice or ])ouud it into flour. It 
consists of a more or less horizontal beam about eight feet long, 
])ivotted three feet from one end by means of a wooden rod ])assing 
through, two uprights. The height of this fulcrum al)Ove the 
ground is between six inches and one :toot. At the end ot the 
longer portion of the beam is embedded, a vertical j)estle of wood 
(one and a half to two feet long) which engages in a fixed mortar* 
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irmiiediately beneath it. This is made of a block of wood with a 
hollow about nine inches deep and ten inches wide at the top, 
tapering towards the bottom. The women work the pounder by 
placing one foot on the shorter end of the beam and pressing down, 
whereupon the pestle at the other end rises in the air ; then the 
weight is siiddeniy taken ofl the foot so that the pounder falls into 
the mortar containing the padi. The earth is sometimes scooped 
away from niider the shorter end of the beam to allow for the see- 
,saw' motion. The other type of pounder, which can replace the 
above, is the liand pestle and mortar {Lesong Tangan), which is a 
wooden mortar similar to the one described above (the mortar of 
the foot pounder may even be used), and a pestle of hard wood 
about four feet six inches long. With two or three pestles several 
women may poniid in the same mortar. 

Winding their wnyy through the Kampong are several Imffalo 
tracks, paths used only by these animals and cattle, leading from 
one grazing ground to the next (i.e. from one area of hendang to 
.another), or dow^n to the river. After the padi harvest, wdien the 
buffalos are let loose, they form herds and wwinder about at leisure 
wdth their young. In this Kampong alone there are three herds 
during this |)eriod. At night they are left to their owm devices, 
but a few of the more careful owners catch their buffalos and tether 
them until dawni. This is no easy task and I know' of one unfor- 
tunate man wdio spent a w-eek trying to catch his buffalo from a 
herd, and then gave up wdien he had no success. 

The padi fields of the village are dotted about in various areas, 
the nearest being immediately south of the village. Every year, just 
before the fields are cleared, the villagers collect together to dam up 
the streams and repair the banks so that they can get the maximum 
amount of wmter for their rice. This is the first instance of co- 
operative effort, which is evident throughout padi planting. Later, 
groups of men band together to work at the clearing of the fields. 
From early morning till mid-day they work in co-operation, first 
clearing one field, then the next. At noon they eat in the btmdang, 
after wdiidi t}u‘y sto[> for tlie day and each individual has an 
'oppoxtunity of doiiig his owm wmrk until evening. Finally, at the 
a])pro{>riate time, tiie women co-operate to plant the seedlings, 
W'orking in the same w'ay as did the men. The rice, wdien harvested, 
may be stored in special houses built in the compound in much the 
same w’av as the main body of the living houses, but smaller and 
usually more solidly built. * Some of the poorer householders keep 
their padi in tubs of stout bark or wmod. Each househohf uses the 
rice from its store until such time as the danger level is reached. 
This danger level varies aceordixig to the total amount ot padi 
stored and ilie size of the family consuming the rice; there may be 
aiiytliing from thirty or forty gantahgs (or less) up to about one 
liiiiidred gantangs ke])t in reserve. When this danger level is reach- 
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ed the family starts buying shop rice, and the reserve is kept in. 
stock ill case of an emergency (i.e. sickness or a sudden rise in the 
price of rice). Not until after the next rice harvest is it consumed,, 
unless such an emergency has arisen in the meantime. 

THE. HOUSE AND ITS CONSTRUCTION! 

All Malay houses are of the same basic type though they may 
differ in their construction and in the materials of which they are 
built. Their most noticeable feature is the fact that they are all 
raised from the ground on -pillars of wood, or in the case of the 
more modern ones, on columns of cement and brick. The origin 
of this custom of raising the houses from the ground has been much 
discussed by various authors. The practice is found to obtain from, 
the southern borders of Tibet to the South Seas, although it is by 
no means the invariable rule within this area. The jungle peoples 
of the interior of the Malay Peninsula, except the Semang and soma 
others, build long-houses of bamboo raised as much as six feet or 
more above the ground. Their reason for doing this is liecause 
such houses offer them protection from wild animals, and in early 
times from their enemies. It seems very probable that this nia;y 
have been one of the reasons for the Malay building above the ground, 
apart from the fact that it offers a much cleaner way of living. 
Aiiother suggestion is that the maritime Malays living in 
swampy areas along the cost, if not actually on. the water^s edge, 
evolved the use of piles in much the same way as the old lake dwel- 
. le.rs-qf central southern Europe. 

Some of the more modern habitations in the village tend to 
copy European houses in their construction and niateriais and re- 
tain little of the traditional shape and plan ; those who can afford 
it using cement and bricks, planks and corrugated iron, instead of 
the produce whicli the jungle offers them. The owner of a poor- 
type of house will often refer to it as Dan gar (the same as the 
Perak Malay, Pond oh) or ^Hut’, but this is only to humble him- 
self ill the eyes of the person to wliom he is talking. Whether' 
they are referred to as huts or houses, they are'all divided into one 
or otlier of two major classes, firstly Rutnah Perahong Linidy and 
secondly Rutnah Perahong Panjang, (Figures 1 and 2). This 
classification is after the shape and construction of the roof, Pera- 
hotig-heiii^ the ridge covering of a roof. The roof of the Perahong 
Lima (76% of the houses were of this tvpe) consists of two pents' 
meeting centrally above, the up])er horizontal edge of each pent 
being considerably shorter than the lower edge. In effect, there- 
fore, each pent is rhomboid in shape, and the gables are not vertical 
Imt slope inwards and upwards from the top of the wall. The 
covering for these gables is also rhomboid in, shape, and is not 
triangular as would be expected, because there is always a triangular' 

I Figures i-8, page 129- Figures 9, page 135. Figures 10 opposite page 138. 
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space left . above (TuMng Layar), wliicli may be pro- 
tected by a separate shield of atap. It will now be seen that on 
sneh a roof there are five ridges where the ataps meet ; one running 
the length of the top of tlie roof, and two sloping downwards and 
outward from just below either end of this one. The Pmihong 
Pmijang (24% of the houses were of this type) is the ordinary 
sini|)]e roof made up of two rectangular peiits ineeting centrally 
above. Here there is only one long ridge along the top, hence its 
name. When classifying a house under one or other of these two 
headings, the main body of the house {Ihu IPirnah) only is taken 
into account. Thus a house of the Perahong Lima type may have 
an attached kitchen of the Pmihong Panjang type, or a reception 
room of the same type, but the house is still Riimah Perahong Lima, 

The atap roof may also be of two sorts, obtuse or acute accord- 
ing to the angle between the pents. An obtuse roof is classified as 
Tara, and an acute one is termed' Giruf, but as all tlie roofs in the 
village are obtuse, the Giriif roof does not concern ns. Tlie most 
striking thing about the twenty-fi.ve houses studied is that every 
one was orientated east and west, so that the sun in its path across 
the sky shines in at one end. in the morniiif)’ and in the other end 
before setting. 

There is one pillar (in some eases two) in the construction of 
the house which is worthy of note. It is the centre upright on the 
sontherii side, and is known as the Tiang Sihi (see Fig. 10, op.p. 13fi) 
If there happen to be an even num])er of these uprights along the 
side of the house, then the twm centre ones are regarded as the Tiang 
Seri and are of equal importance. When the house is being built 
a silver or gold coin (or copper may be used nowadays) is placed 
ill the base of this pillar. Should tliis not he done it i>s said that 
it will be difficult for the house owner to earn and keep money. At 
least, that is the present day explanation of the custom ; but it seenrs 
much more likely to be some sort of an offering to the Semangal 
Pumalh (Soul of the House), who is supposed to live in this pillar 
when tlie Iiouse is finished. There seems no doubt that tliis Tiang 
Seri was of great signifieaiiee to the olden day Malay, iniicb more 
so than it is to the present generation. It is the chief pillar of 
tlie house, and the whole of the eon struct ion of the rest of tlie house 
hinges around it. Whth its two neighliouring ])i liars it is the first 
set to be erected when building the house, and a woman must he 
present to help in actually raising the Tiang Seri; she does not 
touch the otlier pillars, only the main one. It is, perhaps, worth 
noting that it lies to the south, that in the direcdion of the head 
of a person when sleeping, for Malays like to sleep in the north 
south line with the head to the south. 

Another old custom, the reason for which the jiresent day 
Malays say do not know, can be witnessed just before the pillars are 
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erected. A feast is arranged to which all relatives and friends are 
invited, but before anything is eaten several things have to be 
prepared. The -vYOoden or cement blocks which will form the bases 
of the pillars have been made. The pillars and their twO' cross 
beams for either side of the house are nailed together and laid down 
flat on the ground, one set above the other. Then, when every- 
one is assembled for the feast, a bowl containing a mixture of rice 
flour, water and Daim Taivcir China is produced and certain incanta- 
tions are recited over it. E'ext, the feast takes place, after wiiicli 
the rice flour mixture is sprinkled over the uprights and the site 
of the house. Tinally the sets of pillars are erected on their res- 
pective blocks. The wife of the builder (usually also the future 
owner) must help in this last part of the cerenioiiy. A cloth is 
tied round the centre of the Tiang Seri and two young eoconuts 
are attached. The men and the woman take their places and the 
set of uprights is hoisted up into position. The set eontaining tlie 
Tiang b&riy as mentioned above, must be erected lirst. 

The Malays believe in a variety of spirits and ghosts, some of 
which are for ever waging war against them. These nmst lie taken 
into account when building a house. In order to ward oi! these 
evil spirits the tops of all the main pillars (not only the centre ones) 
are covered with squares of red, white and black cloth sewn together 
one on top of the other. In some of the houses studied tliere were 
not three bnt seven of these coloured cloths, but is more usual to linii. 
three. Few of the modern Mala^^s realise the signihcance of this 
custom, for it has now become a habit which no one seems to ques- 
tion. But some of the older men remember when no house would 
be erected without, placing such a barrier against those of another 
world. The Malay word for these squares of cloth is Bunga Ilalnmg, 
and many have told me that they are put there merely for decora- 
tion, but it seems possible that the original custom may have had 
some connection with the Semangwt Eimiali, 

The floors of the Ivampong houses are made of various different 
woods. The best are constructed of planks bought from the local 
Ghiiiese wood merchant, but by far the majority, and especially in 
the older houses or those ])e]ongmg to the poorer families, are made 
of local juugie woods. The stems of the Pinang tree are split 
lojigitudinally into four, tiie inner pith cut away, and the outer 
sides roughly flattened ; these are then placed one next to the other 
to form a floor. Or the stems of the Ibol tree may be used, in 
which ease they are treated in the same way as the Pinang stems 
but they are split into six or seven. Bamboo floors are sometimes 
found, made in tlie same way as the floors in the long-houses of the 
juugie folk. The bamboo is split into lengths about one or two 
inches wide which are lashed with rotan onto the cross-beams 
beneath. This lias been called "Grid-iroiP flooring because of the 
spaces left between the bamboos. 'The thorny stem of the Bayas 
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ralm is also ustM.! for flooring; it is split into lengths, the tliorns 
shaved oil', and j)laeed bark uppermost onto the eross-heains. 

The wailing of a house, both inside and out, may be made of 
a still larger variety of materials. As with tlie iloor, the newer and 
superior houses use planks, which are usually ])aiiUed with creosote 
when iinislied. If bamboo is used the nodes are ha[)iiazardly slit 
with a knitf.*, and the whole is split open and lialteiied out to 
resendjle a board. ^Several of these 'hoards’ are placed one above ' 
tile other between uprights, the inside ol: the hamhoo i'aeing out- 
wards. Tile stem of the Idnaiig is treated in the same way, but 
has the pith removed and is placed with the hark to the inside of 
the honse. The Sago Palm {llumhin) stem can also he used for 
walling, when it is split into four and the wail built by jilaeing 
one length above the other until the desired height is reached. A 
more pieturesijuo wall can be made of tiie leaf stems ot the same 
palm. The leaves which come out from the stem are cut oJf and 
the stem itself is peeled oil in layers. These layers are then woven 
into a wall, some of the best exam[)les ot which show geometric 
designs obtained by making use ot! the dark and the light surfaces 
of the stems. Other materials which can be used in tiie same way 
are the stems of the Bertam ihdm leaf, which are peeled olf and 
woven, and lengths of thin bamboo wliieh are flattened out and 
wo\nn togctlier. Ata]) is also used for walling, thougli not com- 
monly. To make such a Avail the Salak lea\’es on one side of the 
leaf-stem are bent over so that they lie on top of those on tlie other 
side. Stems treated in this way are then tied together horizontally 
one above the other Avith an inch or two between each stem. When 
])laced ill position in the Avail space the leaves are on the outside 
and the steins inside. The leaves of the Bertam Palm can be 
treated in the same Avay. The Mahang and Atoh ti'ees provide the 
most commonly used bark for walliiig. The bark is strip])ed olf 
in IcJigths as Avide as possible and is put out to dry. When thorough- 
ly dry these lengths are like thin boa ids, and are treated as sucli to 
make the Avail. 

The more modern roofs are made of corrugated iron Avliieh turns 
the house into aJi oven at mid-day. Tlie cooler and better iype of 
roollng material is ala}) of some sort or other ; atap liumbia being 
the most common, but Bertam, Salak and A'i{)ah Balm are also 
used. The method for making this rooiing material is to cut tlie 
leaves from their stems and hind tliem ox^er a length of ])and)oo. In 
the best ata])s, two or even three layers of leaves are used. Tlu^ 
result is similar to ataj) walling described above, except that the 
leaf stem has been replaced by l)amboo. In the ladder ty[)e of 
rooting ata])s tiiese bamboo cores are as close together as })Ossible, 
and a roof made in this Avay may last for ten years or more. The 
wider apart the bamboo cores, the lesser the number of these cores 

and therefore the fewer the leaves and the thinner the thatch. The 
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ridges on the roof, formed by the jnnction of two shields of atap, 
are covered with corrugated iron, old flattened kerosene tins, or 
with atap leaves laid astride the joint. 

From the above it will be seen that the housebuilder lias a very 
wide variety of materials from which to choose for inaking floors, 
walls and roofs. And he has the same wide choice of woods foi’ 
tlie beams and pillars. The best and longest lasting house pillars 
are made from the Kulim tree, whose wood is so hard that an in- 
experienced person has great difficulty in driving a straight nail 
into it. 

The main part of a Malay house usually consists of a sleemng 
room, or collection of sleeping rooms, and perhaps (only in* the 
poorer houses) the kitchen, ail under the one roof. Iiouiid this ll)ii 
Eumah (Main Body) as it is called, are built a variety of different 
rooms or small houses in xvhich are the kitchen, the reception room 
for guests, etc. The position of these additions in relation to the 
main body is very important, and they all hear specialised names. 
They may be classified according to their construction and position 
under three headings (see Figures, p. 129) : — 

(a) A raised platform under a one-pent roof, which may be 
Availed or open (though usually walled) running along the 
whole or part of a side or end of the main ])ody. Its floor 
is always loAver titan that of the main body, and it niay be 
of two kinds, a Seramhi (Figure 5) or a Pimiifj sa-Pihit 
(Figure 3). The Serauihi is a reception room for guests 
and should neA^w Ite built on the Av^estern or easterji end 
of a liouse. In fact it is almost always found on the 
northern side, though there may sometimes he two, one 
to the north and one to the south (as is coin men in Xegri 
SembiJan). Secondly the Pisang m-Bikat which is 
one of the forms of tlie Kitchen is ueA^er ])uilt on the 
southern or eastern side but is generally found to the Avest. 

(h) A raised walled room under a separate doul)le-])ent roof, 
Avliich is built at right-angles to the body of the house. 
It ivS of three forms, Anjong (Figure 6), ^Gajnh MhujuHii 
(Figure 4), and Rumali Bilek S). The Anjong 

is another type of guesfs reception room and its floor is 
ahvays on the same level as that of the main house, unless 
it is built on the eastern end AAdien it may be on a loAver 
levcd. Jt can never be built on the Avestern end 
of th(‘ Iimise. The Gajali Menyimi is a form of 
kitdum, whose floor is always loAver than that 

that of the main body. It " is almost invariably 
to be found on the AA^estern side. The floor of the liUuiah 
Bilek is ahvays liigher than that of the mam house, 
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and it may be on the northern, souttiern, or eastern side. 
It is always a sleeping room, and very often the room 
reserved for the unmarried females. 

(e) The last class is a raised platform with no walls (the 
niodeim edition of i\\e Ihirnali Tarigga may have low walls), 
a]\\'a3's on a level lower than that of the main house, and 
lower than tliat of the 8eratiibi, Pisaug Anjong 

or (ktjah Mengusu to wliich it invariably leads. It has 
a low ladder or steps leading ii|) to it, aini is of two ty|)es, 
Jkindi'an (Figure 9) and Riiniah Tangga (Figure I). 
The Jemoran has no roof and may l>e further sul)divide{i 
into Jemoran Dapor and Jemoran IhiL Tlie former is 
always constructed up against the kitrlum and ma\^ hue 
in any direction. It is a platform on vhich \-arious larger 
kitchen utensils may he kept and is us(‘d for vnshi ng 
])lates etc. Tlie Jemoran Ibu is Iniilt at the front ot the 
house and leads u]) to a Serambi or An Jong, or else dii'ectly 
into the main body. It is always l)elow tlie main door 
of tlie house whidi will lead out of one ot the aliove. It 
may face north or east or occasionally soutli. It is a 
verandah |:)ure and simple, on, which jieople may sit and 
talk in tlie dry weather. By some iieople the Jemoran Ibu 
is ac'tually further subdivided into Jemoran Skramhi or 
Jemoran An Jong, making three kinds of Jemoran Ibu 
according to which part of the house it leads. The second 
type, tlie Jluinah Tangga, which ditfers from the Jarno'nin 
in that it is roofed, ma}^ have a single or double pent roof. 
It may be on the north, south or east of the house but 
never to the wvest (see note Appendix C). Like the 
emu 75 it is a verandah usually leading up to a 
Phximhi 01 Anjong. 

In the above descriptions I have tended emphasise the 
[K)sitions of the different rooms and verandahs because formerly 
this was a veiw inpiortant factor. Nowadays, llowe^'er, cus- 
toms are not field so strictly and the position of the door and 
rooms is gradually tending to depend more and more on tlie wheri.*- 
abouts of the nearest ])ath or road. A glance at the Appendici'S 
at the end will show that they have not altogeiher abandoned tlieir 
old traditions in this respect. 

■Ho far, only tlie construction and the position of the various 
componanis making up the house has been dealt with. To eompiote 
the ]}i('ture it is necessary to give a more detailed d(‘scripiion of 
the individual rooms and the uses to which they are {uit. Every 
Malay house is made up of three main features, all of whieli have 
been mentioned earlier, they are the sleeping cpiart<n‘s, tlie kitchen 
and the place for the reception of guests. 
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The sleeping quarters are usually in the l)ody of the house, 
but in a few cases a separate sleeping room is added called the 
Bum ah Bileh. The mother and father of the household, together 
with the babies and younger children sleep in one part of the main 
room. 'The elder unmarried daughters have a special room, or 
part of the room to themselves, which may be merely screened oh 
with a hanging cloth. The}’ may even sleep in a Eumah. Bilek if 
there is one, but originally they slept in what was called a Para, 
or attic, built in the main sleeping room under the eaves of the 
roof. Access was gained up a ladder and through a trap door, 
the former being taken away during the liours of sleep. A snr- 
vival of this TirgiiBs lofB, w^ich in one form or another has a 
very wide distribution among primitive peoples throughout tlie 
world, may be found in the present day Para. This is a loft above 
the sleeping quarters in which cakes and other foodstuffs are ke]h 
on tlie night before a marriage, two people sleeping there to look 
after the goods. At other times it is used for the storage of goods 
and chattels. The unmarried boys may also sleep in a special 
place, l)ut this is not so strictly enforced. They generally sleep 
outside in the guesBs reception room. Very small babies have 
cradles (A"'o?r)niade of a length of cloth which swiiigs from a lieain 
above. Male guests and. casual visitors sleep in tlie reception room, 
but females may sleep in the main room with tlie mother and 
father. : 

The kitchen, or Dapor, is almost invariably built onto the 
western end of the liouse, very rarely one sees one facing north and 
never south or east. It may be another room under a separate 
roof, or it may be, in tlie very poor houses, at the other end of 
the sleeping room. In a very few eases it is a caunjiletely separate 
house built above or directly onto the ground. Vhen above ground 
level it is known as Bnmah Dapor and Avhen actually on the ground, 
Dapor TaiiaJi, Tliese two are usually situated a short distance from 
the main building and may be linked to it liy a ('overod way. The 
Plunuj sa-Pihtf is another form of kitchen built nudcr a single 
pent. A foil til tyf)e is the Gajah Mmiifusu wliieh sticks out from 
the main body of the house.* This ty[)e of kitcdieii is very ('ommou 
especially in the better Imilt and more modern liouses. Leading 
up to the kitcdien there may be a Jhnornn Da par, used mostly by 
the women. The kitchen is regarded as the womeids part of the 
bouse; tlie male occu])ants have free access, but male guests unless 
they are very old friends of the family keep strictly out of both 
kitchen and sleeping quarters. Most Dapors liave a grating of wood 
hi the lloor, through which water and refuse is thrown to the wait- 
ing cluhh'ens and ducks beneath. The firephn^e where all the cook- 
ing takes pla<ie may be of two kinds, either directly on the floor 
or raised up on four legs. It consists of a framework of wood 
containing aliout six inches of earth on which may rest three or 
six stones. The fires are kindled usually with waste rubber or 
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kerosene and wood between these stones on which rest the cooking 
pots. Above the fireplace there is often a broad shelf used as it 
for foodstiifis since the smoke from beneath keeps away tiies and 
ants etc. The kitchen furniture will be dealt with further on in 
tins paper. 

The place for the reception of guests may be of various kinds 
each of which has a different name. The long verandah or Serambi 
is often found especially in the poorer houses. ' Those people with 
more money usually prefer to build an Anjong for the reception of 
their guests. These are the only two real reception rooms, the 
otliers, the Jenioran, the Ibii Dapor and the Eunmii Tangga are 
more subsidiary places and were not originaliy meant for receiving 
guests. Male visitors are regularly received in the reception room, 
hat females are often entertained in the kitchen or Ihii- Dapor if 
there happens to be one. To the ordinary visitor tlie rece[>tiou room 
is the only part of the house which he sees. All the social side of 
karnpong life takes place here, feasts, gatherings, meals and even 
prayers. A very few houses have no special room for these activi- 
ties, in whi('li case the main body has to he used. 

The various rooms of the house are lighted by small windows 
which are closed at dusk, or by long horizontal slits in the bamboo 
of the })aorer houses. At night cheaj) Chinese-made kerosene lamps 
{FelUa Aycim) are used. They have a naked flame, are often top 
lieavy and would seem to be highly dangerous in liouses of such 
easily combustible material as dry planks or bamboo and atap. 
However in spite of this Malay houses very rarely get burnt down. 
In ail the rooms of a house, at the junction of the wails, inner or 
outer, with the floor, there is a horizontal piece of wood running 
the length of the wall, usually lying immediately above a larger 
beam under the floor boards. It is something like a skirting board 
hut thicker and generally much more massive. Its Malay name is 
Kaijii Bendui (Figure 10) and there is a belief in the Karnpong 
that no one should ever sit upon any of these boards, especially 
the one a('ross the door entrance, because the Setmngaf Humah will 
not approve. 

Before getting on to the household furniture, tliere is one 
interesting belief with regard to the ladders or steps which lead 
up to a Malay house. It will be found that they never liave an 
eve]i number of rungs, usually three or five and very rarely seven, 
though 1 have never seen a seven rung ladder in Karnpong Bang- 
gul Ara. The explanation of this fact, according to the villagers, 
('omes from the belief that an even number of steps is unlucky 
and that some accident or mishap will surely occur to anyone who 
treads on the even step. * 


lOJfS] Royal A Malic Society, 






13 !) 


The Pataiii Malay Village of Banggol Ara 

HOUSEHOLD FURNITURE , 

li is w'orihy oT nolo that most of the Malay iiauios for arti('les 
of fnrnhinv ai'(‘ hurrowed from, other languages, iiuiic'ating thtil 
smh a rl irles \V( 0 *t‘ eniirely alien to Malay eultiire and that 
alr<‘a<iy (‘xi sting names were taken into the language from Poilu- 
guese, 'i'ainii, Ai‘ahi(' el(x In many of the older houses and in tiiose 
oi tin* jioorer }teo|>h^ there are very few pieces of furniture to be 
s<n‘!i, hut in sonu* of the more modern ones (and this may be quoted 
as an axanipli* of what material horrors culture contact can some- 
tina^s prodiU'C) f>ne sca^s chairs, tables, shelves, cupboards, ancient 
iron i)o( I -steads and numerous other bulky items cliitteriiig up the 
\’ar!ons I'ooms, while the walls are littered with cuttings from maga- 
;<ines and iiHWS()a[)(‘ra, or ‘’photographs of the owner by a Chinese 
{)erjK‘[rat<n’ and oleog]‘aj)lis of Queen Auetoria or the Sultan of 
Tiiikoyb a.> Winstedt so aptly describes it. One must, indeed go 
to the };(MU*er iionses to see articles of Malay furniture really in 
tn'ideiu'tn dhe hrst thing which strikes the visitor on entering 
smdi a iuuise is the mimher of mats (Tikar) lying about on the 
llooi' or roiled up aiid ma-itly tucked away in some corner. These 
mats ar<‘ made* by the women from Mengkuang leaves winch are also 
used for making many other articles iiudiiding ])ags for storing rice, 
lids for cuv(u‘ing plates etc. Some of the mats are coarse, some 
are fhieiy made, some are single, others are double, while still others 
have deiiratt^ designs woven into their fabric. The double ones are 
usually liscal for sleefung mats, the under layer ])eij]g large and ratlier 
eoarsely made, on top of which is sewn a smaller and more iiriely 
wovcm nmt sometimes I)earing coloured designs. The edges of the 
ujjper mat are iisiiaily bordered with coloured cloth and the whole 
is called 7 ikur Kattrpm\ The ordinary single mats are spread over 
tim ilonr of tlu‘ re('{‘ption room and a<d as seats, carpets, tablecloths 
am! beds if th(‘ iieci^ssity arises. Somewhere in the houvse there 
is hound lo h(‘ a praying mat or Knui Jaihik made of a special (totli 
supposed to originate from Mee(‘a, and linely embroidered in many 
<‘o}ours. 

In the sh‘eping quarters there may ])e a wliich is a special 

h«‘d made of bamboo or planks raised slightly off the ground, on 
wbifdi wonu*n givitig birtli must sleep. Here they remahi for 
tli{‘ prescribed length of time after parturition. Tlie sleojung jdaces 
an* sometimes sc-reened olT by mosquito nets, or there may he (loth 
hangings to hn'ak the room into cuhiclexs. All the (dotlms of the family 
an* kt‘pt in this room, perhaps n(*atly folded and piled in- wooden 
.''b(*iv(*s, hut more likely hanging in clusters from [>egs on the wall. 

In th(* kitiduMi there is generally a rougli wooden shelf or two, 
nr in tin* m‘Wer housixs a sideboard complete with plates, saucers, 
('ups, howls, glassware* etc. But amongst this mass of (dteap foreign 
matei’iai one I'an pick out the remnants of the older culture. Coco- 
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nut containers (Gclolc) arc still used as receptacles for liailiii'i: out 
water, or kee{)ing it iu, and half-cocojiuts with long woo!j(‘d handles 
{(Gicbol‘) serving as ladles, are still to be seen. Tluaa* will also he 
a coconut grater (KiiJiumn) made of a length of tlii('k wood with 
an upw'ard bend at one end armed at its uppe]‘ exlrendiy with a 
semi-circular iron-tootlied blade. When usijig this instrunieni iho 
person sits on the other end to hold it firm. Anoiher iitaii (‘oinnion 
in the l)a[)or is a large tray, circuhir in sha])e and mado of (dllH*r 
copper or enainelled metal, on whudi the little piaics of food ari‘ 
{)hiced ready for the meal. When the inea,l is ready this is cov(‘r(vl 
with a conical shaped lid {Tudoiig S(rji) made of Mcnighuang leaves, 
and either plain or highly coloured with pie('es of sihau’ paper iiini 
coloured ]ja[)er or cloth. 

AVater is sometimes kept in an earthenware contanier calU‘d 
Lnha Junnlt, which as it name suggests is the more recent form of 
the old hollowed-oiit hottlc-gourd. At the bottom ot the steps head- 
ing u]) to the house there is a large earthenware cAver or Tnu puytuu 
conlaining water with Avhich to wa,sh the feet hel'ore as(^ending tlu‘ 
ladder. Every house has some form of betel nnt tray { ( 7/^bv/;n/;/ ) , 
either homemade from an old box or tin or a special iray containing 
several small receptacles for the various ingredients. Together 
willi tliis goes the KacJiip or scissors for cutting the arta-a nni. 
Those older j)Oople who have lost tlieir teeili use the Gohrl: PUkdhj 
to pound the areep, nut, betel leaf, gambir and lime, ddiis is a 
a long cylinder of thin bamboo open at the top with a small hob* 
in the node at the lower end. The pounder is a rod of iron with 
a wooden handle. A cylindrical piece of wood which just llts the 
bamboo is pushed doAvii to block up the bole at the lower end, the 
ingredients inserted and pounded Avitli tlie ])estie. dhe rod is llnni 
extracted and a thin piece of wood ])i]s]ied into the small hole in the 
node, the cylinder forced upwards and the pounded mixture takim 
^out. , . ■ ■ 

Other items of everyday use ai’e stoiie p(,‘stles and mortars, 
usually of Ohinese manufaeture and called 'Bahi Lvsotuj wliicdi may 
he used for pounding a variety of suhstanctis ; and tlu* rolUu* and 
slab type of grinder {Bnlu Begilin) which grinds liner than the 
pestle and mortar, and is invaria))ly found in the kiltTeii. 

The space under a Malay house is known as TapiiL- PaitHflt 
and is used for many purposes. Sometimes the foot poumhu* is 
built here so that the women folk can work in the shadi* and h**- 
cause the mortar may be kept dryer hi wet weather. In the space 
not taluni up by this pounder, a variety of items are stored, sugar- 
cane' prcvsses, old beams, atap, firewood, bicycles or agricultural 
inifilements. In the heat of noon the under pari of the house is 
frequently used for shelter from the smi^s rays, and the familv will 
squat here at their various duties and amuBoimmts. Finally, to 
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(a>n)|)]{‘te ilie picture, there is the kitchen drain, which in some 
]h)Uhos takes up quite a considerable portion of the d)asemeiith 
Fi'oiu tlK) kit(''heii up above most of the refuse is dropped through 
a grill ill the* tloor so that the otherwise dry earth becomes saturated 
and soon turns into a quagmire of filth. Chickens, goats and ducks 
wallow in it, picking out what edible tvaste they can find. It is 
seldom if ever cleaned, and one rarely sees a run -way cut down 
which the water could escape. Otherwise the house above is kept 
modei‘att*ly clean, and. in plank floors a small portion of board is 
rc‘mo\'al)lc‘ so that dust may be swept through'. The floors of otlier 
materials usually have enough space between tlie laths to allow 
reluse to fall through. >Some of the more modern houses have a 
ccunent hiyer on which tlie house pillars rest with a channel sunk 
in to take off the licjuid waste. 


In tlie text above I liave given the Patani Malay terms, as 
usc‘d in Kanqiong Bangiul Ara, for the Amaoiis items. In many 
(-ases these are the same as the Perak Malay, hut in some instances 
the u'oi’ds are completely dilferent. xiny reference to 'Malays’ 
rc.ders only to the Patani Malays of this district, for tlie term Onvng 
AlHnyu, as currently used covers a population acknowledgi.ug one 
l.)iit of, diverse physical and cultural origin. Regional varia- 
tions are, in. some respects, considerable, thongli up to now they 
liave probably not been sutflcieiitly appreciated, except possibly in 
the stiidv of the dialects. 
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■ ■ Appendix A* ■ 

A Delaileii Study cf Twenty-Five Houses ' lit Kampong 

BanggisI Ara» 

1, Main Body. 


■ ' IX) 

P C 

r'".- 

■H 

Orientation 

Floor 


O 

'Ji. 


1 

pp 

EW 

pl.pn 

bb 

ar 

no 


2 

PP 

EW 

pl.pn 

bb 

ar 

no 

— 

i) 

PP 

E\Y 

i. 

b 

ar 

no 

— 

4 

pp 

E\¥ 

pl 

nia.at 

ar 

no 

— 

5 

PP 

EW 

pl 

pl.l)l) 

ar 

no 

,N" 

C> 

PP 

EAV 

pl 

pl. 

:ar 

no 

— 

T 

PL 

EW 

pl 

1) 

ar 

no 

_ 

8 

PL 

EW 

pl 

pl ■ 

ei 

yes 

— ■■ , 

9 

PL 

EW 

pl 

pl 

ar 

no 

— . 

10 

PL 

EW 

pl 

pl 

ar 

no 

X 

11 

PL 

EW 

pn 

pu 

ar 

no 

s 

12 

P]> 

KW 

pn 

at 

ar 

no 


13 

PP 

EW 


bb.ci.pl 

ar 

yes 


14 

PP 

EW 

pl 

pl 

ar 

no 

— 

15 

PP 

EW 

pl 

bb 

ar 

no 

— 

1(> 

PP 

KW 

pl 

1)1) 

ar 

no 


17' 

PP 

•EW 

pl 

bl) 

a.r 

no 

— ' 

IS 

PP 

EW 

pi 

pi.hb 

ar 

no 

s 

19 

PP 

• EW 

pl 

1)1) 

ar 

no 

s 

20 

PP 

EW 

pl 

pl 

ar 

no 

, - — , 

21 

PL 

EW 

pl 

pl 

a,r 

y(‘s 

X 

22 

PL 

EW 

pl 

1)1 

ar 

yes 

F 

23 

PP 

EW 

pl 

pl 

ar 

yes 

■ , 

24 

PP 


pl 

b 

ar 

no 

X 

25 

PP 

liW 

pi 

pl 

ar 

no 



Xoles — Only fivc^ of tlie hoii?.'e8 have divisions in tin* main hody. 
'The position of the door out of the main body is iiiviMt 
only when it leads directly onto a deinoraii, a Serainhi with- 
out walls, a Rumah Tangpi, or a. hnhhw whi{di a’(M‘s slniiy;‘hf 
down to the ground; that is, when it forms the main dom* 
- of the house. 


Ler/fnid — This legend appUes to the whole of Aripendi.v A. 


l>p — Perabong Panjaiig 
ITj — Perabong Lima 
PSS — Pisang sa-sikat 
Rl) — Kumah Dapor 


JA — demoi'aii Anjong 
pl Idaiiks 

l)l> ~ Bamboo 
pM - — Piuang Stems 
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(jM ■ — (Jnjali Menyusu 
il) — li)U Dajxjr 
Sr — SrTaiiibi 
A — ’ Aiijoiig 
j>|> — liuniali. Bllek 

IIT — hAuiiah Taiigo'a 
mi — ^ifain .Body 
Jl — J Tan oral! Ibii 
Jl) — Jaiunran Dapor 
JSr — Jarnorau Seraml)i 


i — Ibol Stems 

rti — Meiisirai Stems 

b — Bertam Walling 

at — Ato Bark 

nia — Mahaiig Bark 

ar — Atap Flumbia 

ei — Corrugated Iron 

K . — jSTortli 

S — South 

B — Bast 

W — West 


2. Kitclien. 


^ c 

, 


.tj 

— 

Floor 

Wills - 


Direction 
of door @ 1 

1 

loss 

W 

pii 

bb.at 

ar 

s 

2 

FSS 

IV 

pii 

bb 

ar 

s. ■ ■ 

3 • 

(ill 

w 

i 

bb.b 

ar 

N ■ 

-: 1 : , 

(AM 

w 

pii 

ma.at 

ar 

N ^ 

5 

GM 

w 

pi 

pi 

ar 

^ ''isr ■ 

H 

GM 

w 

i 

bh 

ar 


1 

FSS 

s 

pi 

b!i 

ar 

E 

8 

IU> 

s 

pi 

pi 

ei 

S,E (hro doors) 

1) 

I.Ti 

W' 

]>i 

bb 

ar 

V, 

in 

i;i> 

W' 

pn 

at 

ar 

X 

11 

(LM 

w 

pn 

hi) 

ar 

■■ ■■■S"': 

12 

PSS 

v 

i 

bb.l) 

ar 

M'- VG-h' 

13 

GM 

W' 

pn 

111) 

ar 

X" ■ ' 

14 

(GM 

A 

im 

bb 

ar 

X 

13 

GM 

W' 

pn 

bb 

ar 

s 

lb 

l‘;<s 

X 


bli 

ar 

E 

17 

IIK 

N' 

pn 

i)b 

ar 

E 

18 

GM 

X 

{>n 

pi 

ar 

I'l 

FJ 

]!i> 

X 

pn 

bb 

ar 


20 

111) 

w 

pn 

bb 

ar 

IV 

21 

GM 

H 

■pn 

pi 

ar 

E 

2*> 

KM) 

W 

r«i 

pi 

ar 

S 

23 

GM 

H 

pi 

pi 

ar 

M' 

24 

(;M 

\V 

pn 

bb 

ar 

X 

23 

GM 

M' 

pn.i 

bh.I) 

ar 

s 


Kaf(\s—A — ill relation to the main body. 
(|t'— in relation to the kitchen. 
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Reception Room. 


House 

Xo. 

o 

Ph 

EH 

Positon 

A 

Floor 

Walls 

Eoof 

Direction of 
door or 
ladder @ 

1 

Sr 

X 

pn 



ar 

— 


Sr 

S 

pn 

bb 

ar 

— 

2 

A 

AT 

pn 

bb 

ar 

E 


Sr 

S 

pn 

bb 

ar 

— 

3 

Sr 

E 

bb.pn 

bb.l) 

ar 

E 

4 

A 

N 

pn 

ma.at 

ar 

.E 


liT 

NE 

pn 

— 

ar 

— 

5 

ET 

iNT 

pi 

1)1 

ar 


6 

A 

jST 

pi 

pi 

ar 

w 


ET 

X 

i 

— 

ar 

X 

7 

Sr 

K 

pi 

pi 

ar 

1-1 


ET 

NE 

pi 

— 

ar 

X 

8 

A 

Is ■ 

pi 

pi 

ei 

N 

9 

A 

S 

pi 

pi 

ar 

s 


.ET 

S 

pi 

pi 

ar 

s 

10 

Sr 

■ X ^ 

pi 

— 

ar 

_ 


ET 

NE 

pi 

— 

ci 

E 

11 

Sr 

N 

pn 


ar 

— 

12 

Sr 

N 

pn 

at 

ar 

W 

13 

Sr 

S 

]3n 

pl.bb 

ar 

E 

14 

A 

s 

pi 

1)1 

ar 

E 


ID 

N 

pi 

pi 

ar 

— 

15 

A 

S 

pi 

pi 

ar 

E 

1() 

A 

s 

pi 

pi 

ar 

E 

17 

A 

s 

Pi> 

l)b 

ar 

E 

18 

A 

s 

pi 

pi 

ar 

— 

19 

ET 

s 

m 

bb 

ar 

E 

20 

Sr 

N 

1)1 

pi 

ei 

— 


ET 

NE 

pi 

pi 

ei 

1-1 


A 

S 

pi 

pi 

ar 

— 

21 

ET 

N 

pi 

pi 

ar 

— 

22 

ID 

W 

pi 

ei 

ei 

S 

23 

A 

N 

pi 

— . ' 

ar 

E 

24 

A 

S 

pi 

1 ) 

ar 

— 

25 

ET 

E 

pi 

bb 

ar 



Notes — A — In relation to main body, 

@ — In relation to the Eeception Eocmi. 
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4. Extra Sleeping Room. 


House 

No. 

Type 

Position 

A 

Floor 

Walls 

Eoof 


■ 4 

EB 

E 

pi 

ma.at 

■ ar ■; 


Note— A— I 

li relation 

to the main body. 






5. Verandah (1) 




'House 

No. 

‘Type 

Leading 

to 

Position 

@ 

Position 

ladder 

o'i 

X 

1 

Jl (JSr) 

Sr , 

■ N 

pn.bh 

N 


2 

J1 (.JA) 

A 

E 

pn 

B 


3 

Ji (JSr) 

Sr 

E 

pn 

N 


13 

JI {.JSr) 
.11 

Sr 

E 

pn 

S 


■ 18 

MB 

S 

bb 

E 


24 

JI 

MB 

N" 

bb 

E 


Notes— (ci- 

-In relation to room i 

n precedin 

g column. 



X- 

'In relation to Verandah. 






6. Verandah (2) 




House 

No. 

■ Type . . 

Leading 

to 

Position 

@ 

Position ot 
ladder X 

1 

JD 

PSS 

S 

pn 

S 


2 

JD 

PSS 

S 

pn 

S 


. 3 

.11) 

GM 

N 

pn 

N 


4 

,1D 

GM 

N 

pn 

N 


i\ 

,FD 

GM 

N 

pn 

N 


8 

JD 

PD 

S 

i 

■ — 


10 

JI) 

ED 

N 

pn.])b 

- N 


11 

JD 

GM 

S 

pn 

S 


12 

JD 

PSS 

N 

pn 

w 


13 

JT) 

GDI 

N 

pn 

iSr 


14 

JD 

GM 

N 

i 

w 


,10 

JI) 

PSS 

E 

pn 

E 


IT 

JI) 

ED 

E 

bb 


18 

JD 

(iM 

E 

bb 

E 


10 

JI) 

ED 


pn 

w 


20 

JD 

ED 

Vf 

pn 

IT 


21 

JD 

GM 

E 

bb 

IT 


23 

JD 

GM 

IV 

m 

S 


25 

JD 

• GM 

S 

pn 

E 


d 

JD 

ED 

s 

bb 

S 



JS^oh’s—Cd.—'ln relation to room in preceding column. 
X — In relation to Verandah. 


WJ/S] Roynl Amtic Society. 
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Appendix B« 

The Materials ■ used in. the construction of the various 
Componants of the Twenty-Five Houses* 


MAIN BODY 





Floor . T8% 

18% 

4% 

— — 

_ 

Walk 44% 

3% 

— 

30% 10% 

:i()% 

Roof — - 
KITCHEN 

— 

— 

— — 

— ^ — 

Floor 23% 

62% 

15% 

— — 

_ . 

Walls 20% 

— 

— 

51%, 10% 

13% 

Roof — 

— 

— 

— — 

— 

RECERTION ROOM 




Floor 61%, 

30%, 

3% 

3% — 


AValls 52% 

3% 


20% 6%, 

10%. 

Eoof — 

YEEAXDAHS 

— 

. 

. 

- — 

Floor — 

61% 

■r% 

20% — 



SumiBary of Above: — 

Floors Pinang is used iu 42.8% 

Planks are „ „ 40.o%; 

Bamboo is „ „ 8,0 %> 

Jbol is „ . „ 1.2 %. 

Other woods „ l.o%' 

Walls Planks are used hi 38.1%. 

Bamboo is „ „ 

Bark is „ „ 

Bertara „ „ 8,6% 

Pinang „ 2 . 07 ;. 

Corrugated Iron 1.0 0^; 

Pioofing Atap rinni)ia is used in 02. T%, 

Corrugated iron „ T.3%,. 

Appendix C. 

A Summary of the Positions of the Componant Parts of the 
Houses in Relation to the Main Body, and the Orientation, 
and Type of the Latter. 

Main Body. 

100% are orientated EastAVest. 

76% are of the Perabong Panjang tv[)e, and 
24% are of the Perabong .Lima type. 
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ICitchen Group. 

(Pisang sa-sikat, Gajah Menyusti, and 

d Euinah Dapor) 

64% are situated WEST of the Main Body, 

30%. are situated NORTH of the Maiir Body, 

16%. are situated SOUTH of the Main Body. 

Reception Room Group. 

(Serambi, Aiijong, Eumah 

'Tangga, & Ibu Dapor) 

46%; are situated NORTH of the Main Body, 

31% are situated SOUTH of the Main Body, 

11% are situated NORTH-EAST of the . 

Mam Body, 

3% are situated EAST of the Main Body, 

3% are situated WEST of the Main Body. 


]S!'o{e — Tn two of the houses there was what is called an Ihu Bapoi 
(See Figure 9), which is a room under a double pent root 
with walls and very similar in construction to the ibu 
Rumah. It is joined to the latter side by side, aiul the 
g-utter formed bV the junction of the twu pents (one troni 
the Ti)U Dapor, the other, from the Ihn Rumah) is termed 
SHornn. It forms the ante-room to the kitchen and is there- 
fore often described as the ‘women’s reception room _. In the 
reception room group above the one facing west is 
these. Those facing north-east are Eumah Tanggas lyicli 
mav not lie directly north, south, or east of the mam body. 


JO.JS] ii'Oyal Asiaiic Society. 


Timogan Genesis 

By 3 . & D. Headly 

{Received, February 1048) 

^^Ancl the Waters prevailed exceedingly upon tlio Earth; aial 
all the high hills, that were under the whole heaven, were 
covered^h Genesis 7, 19. 

The Timogans a^re a Fecliori- of the Murutr^ irho lire vi (iiirl 
around the Tenom plain of North Borneo. In fanner days they 
hunted heads according to Mm^nf custom, more tie chnirat or loin 
cloth, armed themselves with hloirpipes and ■magnificent sivords and 
carried finely worlced ivicTer shields. They lived in long-houses 
carried planted hill padi and tapioca.^ 

In view of the folloiring story it is interesting to note that 
Tlmug in their language means water,, so that one can call them 
^I'he People of Watcd' or perhaps even the ^^Water (Jypsips'\ It 
shouhl also he noted that there are clear indications that the 
whole of the Tenom plain was once a lahe. 

DuaKs the native chief of the Timogans told us the following- 
story about the origins of his people. 

Long, long ago there was a big tiood in Borneo. Tr was so- 
big that the whole country was covered with water save for one 
very very tall coconut tree. Al] the TIMOGAALS were drowned 
save one young man who was lucky enough to be near this ('ocoimt 
tree when the water began to rise, and he manag(‘d to climb it. 
There he clung for seven days and seven, nights living on coconuts. 
On the eightli morning lie noticed that, when he tlirew away the 
coconut be had drunk for breaktast, it made a good solid thud. Thi* 
tree was such a tail one that he could not see tlie ground very wOl so 
he threw down a few more coconuts; as they all mad(‘ satisfying 
solid thuds he felt assured that the flood had receded, ajid Oimbed 
down. 

Tie felt rather lonely after his week in the co(.*()nut tree so 
he started, walking round looking for his family and friends, hut 
of course he found ho one as all the Timogans except hi* had 
been drowned. 


I Rutter, The Pagam of North Borneo, 1929, P* 3 give details of the Distribution 
of the Timogan Murut, and on subsequent pages in the same work additional 
data on their customs, etc. (Hon. Editor, /.M.E.R.A.S.) 
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Ail the good i air :es in the sky had been very worried abo.iit 
tlic* Hood; tluw had llown hither and thither looking at the rising 
waters and ieit sure that no one in Borneo could possibly haye 
sur\'iv(aL W'hen the flood subsided, one fairy spinster, who had, 
a pa,rticidariy inquisitive nature^ flew down to' the earth to see for 
herseir udiat had happened. Whilst walking along haying a look 
at things she met the ‘T,imogan youth. Now he was a very good, 
looking Timogan. and, thinking how nice it would be to marry him 
and takn him back to lier fatherks fairy long-house in the sky she 
said to him ^Tfai Timogan, it is very lonely here in Tenom now 
that evervmie else is drowned ; only we two are left; so let’s marry 
and live happily ever afterwards.^’ But our Timogan looked at 
her and saw that she had very bad, skin disease and was also ugly,, 
and although lie felt lonely after his week up the coeoiiiit tree 
he was not as lonely as all that. And he had heard his father say 
things about iiH.|iiisitive spinsters in their long-house before the 
flood f'am(,‘. So he very firmly ])iit quite politely said that he was. 
very hoiioiuvd hut that he <lidiiT, believe that every other girl in 
Borneo was dead and would like to make certain first before he 
took luu* hand in marriage. 

Tli(‘ fairy was very angry ])ut could not persuade him to marry 
her; and off he \vent on a tour of Borneo. The fairy waited in 
Tenom, hut having much the same feelings as mortal women, be- 
came very had tem])C‘red as the days passed and the Timogan did 
not return to her. At last, she became so angry that she resolved 
to have htu* revenge. This she did by making an image of herself 
in Tenom (day; it was such a good image that it even included the- 
skin dis<‘as(‘. She then spat on it, which gave it life (and colour,, 
for she had Unm clunving betel nut). Well satisfied with her work 
s]u‘ spread iuu’ wings and flap])ed back to her father’s fairy long- 
house in tite sky. 

Sev(‘ral w<M‘ks lat<u‘ a thinner and sadder Timopui returned to^ 
Tenom n‘signed to the fact that an ugly bride, with skin (disease 
wa.s bethw than no bride at all. ddiere he fourul what he thought 
was lh(' fairy, and married her and had lots of children; and all the 
ddmogans now alive are descended from them. 

So you see it was a very good thing the fairy was bad tempered.. 
Had he* married h(‘r lie would liave gone to live with lier in the 
sky and there would have been no Timogans. But as even Timo- 
ga ns caiuiot have their cake and eat it, many of them have skin 
disease* today. 


j[9,if<S] B()j}(tl Asiatic Sociely.. 



Notes on Archaeology from the Air in Malaya. 

% P. D. E. WiILIAMS-HuNT, F.S.A., P.E.A.I. 

(Plates 5— 8) 

(Received, March, 1948 ) 

111 Europe the last three decades have 'seen tlu^ rise and 
■clevelopmeiit of air search, both visual and photo.u’raphic, for the 
location of archaeological sites. This technique has led to some 
remarlvable results, and but for it many sites of the drst importance 
would have remained undiscovered. But hitherto in tlie Idir Jfast 
very little work of this nature appears to have been iimlenaken, 
and there is only one recorded instance of air jdiotugraplis being 
emjdoyed in Malaya.^ In England and Italy the Air i\linistry 
has generously allowed archaeological schools to gather together 
niagniliceiit collections of air photographs for the study of arehaf^olo- 
gieal sites, ^ but unfortunately similar facilities ha\’e .not been made 
■available for Malaya. However tbe writer, in bis Service eapacn'ty, 
has had access to a large library of local photographs, has under- 
taken a great deal of flying himself, and has been allowed hy the 
Air Ministry to publish photographs of archaeological int(‘rest. 

It must be said at once that results in Malaya are disa])}'>oint~ 
ing after finding many hundreds of new sites in Slam. Tlie e.vist- 
ing air photogra])hie cover of Malaya is by no means complete, ])ut 
there is sufficient to extend over most of tlie areas of Indian <*olonisa- 
tion described ]>y Dr Quariteh 'Wales in earlier numljors of this jour- 
nal. Xot one of these sites shows on air ])hotogra {)hs, nor, in the (-use 
of Ivota Tinggi and Johor Laimi, does a visual inspiH-tion from 
the air jirovide any additional information. Originally it was the 
intention to deserihe the technique of air arehaeology in some fiei.aal 
but there is little ])oint in elaborating methods whiOi are unlikely 
to he of value, and the readers’ attention is invited to tin* sei(‘(‘t 
bihliograpliy a])pended. Actually there is no reason wliy sites should 
not sliow from the air in Malaya, always provided they are of suHi- 
eient size to make some impression on the lo(‘al vegf'tation, and it 
is hoped that something may yet be found. In fiartitmlar air photo- 
graphic cover of Eastern Malaya is virtually non-existtmt, ami the 
frequent incidence' of place names incorporating the word ‘“Siam’’ 
makes it very desirable that this area should lie fully investigated. 
For this reason a general outline of sites in Siam together with 

I P. V, Van Stein Callenfels, O.B.E. An Excavation of three Kitchen Middens 
at Guak Kepah, Province Wellesley, Straits Settlements. BuUetin of the Raffles 
Museum, Series B, No, i, 

a Report of the Curator of the Pitt Rivers Museum (Dept, of Ethnology) for 
g-* the two years ending 31 July, 
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comments on similar possibilities for Malaya is giyeii below. Fiir- 
tliermore in the absence of adequate mapping, air photographs can 
Ijc (‘in ployed to prodiiee topographical information which may 
govern tlie location of sites. This application is of some importance 
in Malaya and is described and illustrated in the following pages. 

In Siam certain types of sites show very clearly from the air. 
Since many (airly Siamese structures were of wood' these sites are 
necessarily limited to fairly substantial works. They may be con- 
veniently tabulated as follows : — 

Crop-mark Photography — that is sites which show by the. 
effect caused on the overgrowing vegetation. Hard surfaces — walls, 
r<.)ads and floors — retard growth and produce ^‘negative crop-mar ks.^^ 
Moisture retaining features — ditches, pits and the like— promote 
growth and produce '^‘''positive erop-marW^ 

Tn suitable areas, such as recently abandoned paddy fields, 
jiegati\'e crop-marks tend to show as light toned areas whilst the 
denser growth over tlie more moist features usually produces much 
darker Tones. Xegative crop-marks will not show in thick jungle 
hut such features as town ramparts, banks of field systems, temple 
•jdatforms and large irrigation tanks may show cpiite clearly by 
denser tT’ee formation. A number of early town sites in Eastern 
Siam and some of the temples at Angkor can be traced in this 
way. ■ ■ " ■ ■ ■ 

Tn ]\Ialaya, provided the site is of sufficient size, there is no 
reason why remains slionld not be traced Iry crop-marks. Lalang 
and hdulcftr, however, are not satisfactory recording mediums. 

Shadow Sites show from the air when slight mounds marking 
ancient works are caught by a rising or setting sun. Dense vege- 
tation will obsc'ure this feature and it is not. very likely to occur 
in i\ralaya. 

Trading Town Development. This is an ap]dication of air 
])hotogruphs which is particularly useful in Siam where many an- 
cient towns nnnain unmapped. 

i\ralacca is the only town in Malaya to which this technique 
might 1)0 ap])lied and a comparison between early maps and recent 
air ])hotographs shows that all indications of former work have 
(annpletely vanished. That is, nothing shows finrn file air which 
is not already ])erfectly obvious on the ground. Nor are air photo- 
graphs of help in examining Fort Canning, Singapore. 

Juiogle Search. This is another use for the air approach. On 
the ground one may easily pass within a few yards of a major 

194S] Boyal Amtic Society. . . ; 
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arehaeological site aiul suspect iiotliiiig. P>y air scarrli it is f)ossil)](^ 
to cover an area in a few hours which would take as many months 
oil the g'roiind witli tlie added assurance that any substantial r(‘- 
Diains are bound to show. 

Disturbance of Paddy Fields. This often ])rovi{les a to 
a variety of sites. The irrigation of paddy lidds de{)ends on a 
careful graduation of levels, and old works are likely to be avoid(‘d 
even if nothing ap])ears above ground level. Any peculiar variations 
in the layout of fields should be investigated on the grouiid since 
many sites in 33urma and Siam show in this way. 

Swamp Areas. For various reasons formerly po})ulated areas 
have become swampy. It is often possible to trac^e former (-anals 
and held systems under the y)resent water level through tlie medium 
of vertical ])hotogra])hs. Tn particular the Tasek Hera area of 
Pahang with its "bParit BianP'^ merits examination Imt, at the time 
of writing, ])hotogTaphs are not available of this area. 

A number of early sites in. Malaya are situated in cUN’es. It 
quite impossible to see a cave on a vertical air photogra[)h, ami 
very unlikely that it will show on an oblique one unless the moutli 
is iiD obscure cl h}’’ trees or bushes. However, the geological structure 
of hills can often be determined from air photogra])hs, and possible 
cave-bearing areas plotted. This comes under the heading of 
topographical interpretation, discussed below, rather than, direcit 
recognition of archaeological sites. 

So much for tlie location of archaeological sites seen as such 
from the air. There is no doubt that sites will show from the air 
in Malaya provided they are of sufficient extent. True n^^uits to 
date are not very satisfactory Imt, so far, both the state of archaeolo- 
gic.*al researdi on the ground and the extent of air cover are limited. 
Prom time to time reports of finds of early Chijiese pottery (‘ome 
from the almost unknown eastern half of Malaya and the numerous 
^‘^Siams’^ here indicate former Khmer or vSiames(‘ infUaun'e. ‘This 
Eastern region is irndoubtedly an area for futun.* examination from 
the air. 

Xow many archaeological sites are governed in tluur hn^ation 
])y certain topogra[)hical features wliich will often show from the 
air yet not ap|)ear on the standard large scales map series. When 
air photographs of a known archaeological site are available it is 
])ossible to locate other areas fulfilling the same topograidiical 
recpiirements. Of course these other sites will have to he chedved 
on the ground and may prove sterile, hut tlie emfiloyment of this 
technique should eliminate much searching of unsuitable anais. 
As will be seen by the following examples, the employment of air 
photographs for this .method of search is not so conipiidited as 
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miglit 1 h‘ ituagiiieth However, it does call for some experience 
ill the liaiidiing <!' vtolical, cover. 

ArounI t[ii‘ slion^s of SiRgapore and the southern coast of 
Joliorc arc J'nu'cs of a culture characterised by partially gimind 
stone ax«‘s, Haloes and niicroliths not unlike those of the Australian 
ahorigiiH'S. The key site at Tanjong Buiiga was excavated before 
t\m war by llr H. U. (’ollings of the Eaffles Museum, but still 
awaits publication. A single axe was recovered during the last 
century, and rvivuily Mv (’ollings and the writer working .together 
liavc notfvi four new sites. Ail these sites have been on old beaches. 
Since lieaches are inclined to change their outline, it follows that 
it is of some iin[)ortance to determine which are modern or under- 
going change, and which a [>pea.r ancient and static. In sorithern 
Malaya both modern and, ancient beaches tend to be covered with 
mangrove, which may eitlier coivfine itself to patches on the old 
])ea('h or advaiU'c, leaving it behind. AYhere the mangrove advances 
a time may eome when a second beach is built u|) at some distance 
from the original. It is seldom ])Ossible to distinguish the former 
Lieari) liin^ on a map but it will show very clearly from the air. 
Plate b shows this feature along the south-west coast of Johore. 
Here tiie inangro\'e growth is in a comparatively early stage and 
the outer bi'arii has yet to form. In this example there is no 
dillieiiitv in determining which is the former beach line. 

Further up the coast of Malaya and particularly along the 
coasts of Feilis, Province Wellesley and Kelantan, a more rapid from 
of huild-up 0{‘<‘urs. The silt brought down by the rivers spreads 
along the (*oast forming sand-coated mud-bars backed by shallow 
lagoons. In t‘0!irse of lime the lagoons silt up with, decayed vege- 
tation, a new \y<ir forms and the process repeats Itself. In this 
way outlying islands ]>ocome absorbed into the mainland, and 
tlicre an? ndVivtu'j's in the Malay Annals to sucli occurrences. The 
hesi air photogra})lis of this feature which are now available cover 
the Simgklda area of Southern Siam (Plate 'll. The pmd ]>ars 
and silted lagoons show as a scries of dark and light lines, once 
again a bad ares whidi does not appear on the map. In Malaya 
the tnouth of tlie Mmhi River is especially prone to this type of 
build-up ami Platt^ S shows bars in the ]>rocess of formation. With- 
out furtluu' ri‘S(‘anIi it is im[)Ossibie to state the speed at which 
these bars form. It obviously depends on a number^ of features 
iiu'lud ing, amongst the more important, the amount of tin mining 
in po'ogress abmg tin? upfier reacdies of the river concerned. The 
main problem for the archaeologist is to determine which was the 
beadi at a given period and this can only be found by careful 
ground duadring, although reference to early maps and geographical 
a(HM)unts may firove l]df)ful. This beach build-up is doubtiess the 
explanation of the curit>iis location of large kitdien middens. Seve- 
ral of these, almoBt e,iitirely composed of sea shells, have been found 
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to ('Oiitaiji larger middens tluai could reasoiialdv have lu'cn expetitnl 
to accumulate had they always been at tlieir present- distaiK'i^ fnan 
the sea. The location of middens in the open is a dillicuii prohbaip 
since they tend to become overgrown and invi^ibb* I'rnin the air.’ 
Jn this respect tlie working of middens Tor linn* is a disijiK't advan- 
tage from the air ])ltotographic viewpoint tiumgln no doubt, few 
archaeologists working on the ground would ('(hk'Hi*. Tlu* solution 
is to investigate any mound seen along a former beach line. 

To Bunnnarise, air photographs can assist materially in Ituaiting 
sites provided certain conditions are met. Tliese an' : — 

1 . The knowledge that archaeological remains (exist in the 
area under consideration provided by historical laa-ords, casual 
finds or pliotograjdis of a key site. 

2 . Some slight skill in photographit- interpretatioji on llie 
part of the user. 

3 . Subsecjuent confirmation hy a ground elii/ek. As already ’ 
noted, the characteristic rugged features of limestoiu' lulls witli 
possibility of caves can be seen from the air.'^ 

Explanation of Plates. 

{Plates 6-8 arc from official photographs, Croicn Copyright Reserved) 

Pate 5. Makan Sultan, Kota Tinggi, Johore. This site continues to 
produce large quantities of pottery and other material dating from 
the Han period to the end of the eighteenth century, and has obx’iusly 
been a town of major importance. The air view fails to reveal any 
feature not apparent on the ground. 

Oblique photograph by the writer, February, 1048. 

Plate 6. Mouth of the S. Perpat. Western Johore Strait. Beaches being 
absorbed by mangrove. The former beach line shows clearly as a 
white fringe. This is an early stage. Later the mangnwe will be 
bordered by an outer sand bar, and a small one can be seen just form- 
ing on the right of the photograph. Note the old beaches iu the top 
right area. These, now well inland, were cuice surroiimiing a sheltered 
bay. 

Vertical photograph by the F^AF, May 1045. 

Scale, 1. 1 2, 800. 

Plate 7. Songkhla (Singora), Southern Siam. A clear example of several 
successive beaches. The dark toned areas mark silted lagoons whilst 
the lighter divisions are the former sand bars. Two rock outcrops, 

I Furthermore, air photographs form a useful adiunct to the study of the aboriidnes. 
In the case of a people who employ a distinctive form of Fiouse, such as the 
Ple-Temer of northern Malaya, whole culture groups can be mapped. This 
application, however, is outside the scope of this paper and will be dealt with 
separately. 

Journal Malayan Branch [Vol, XXT, Part T, 



’I? : 






Croicn CopyYl 


Hon<ikliln (Singorn), Soutliern Siair 
CVer.ical photograph by the Fleet; Air Arm, Feb., .04^- 


16,000.) 





Crou'ii Copyright Rru’r 

Tho mouth of the Siuigei ]Miulii, Province Wellesley. 

(Vertical photograph by the Fleet Air Arm, January, lO-iA Scale, i.jj.roo.) 
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formerly islands, have been absorbed into the mainland farrows), 
and the light patch in the water with the waves breaking, shows the 
location of a new bar in process of formation. 

Vertical photograph by the Fleet Air Arm, February, 1945. 

Scale, 1.16,000. 

Plate 8. The mouth of the S. Muda, Province Wellesley. Here the 
successive beaches do not show quite so readily, since the richer soil 
in the silted lagoons is supporting a thick growth of trees. The 
attentuated mouth of the river and the new bars building up are 
very obvious. 

Vertical photograph by the Fleet Air Arm, January, 1946. 

Scale, 1.33,300. 
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■ Corrigenda (VoL 20s pL I) ' 

Historical Sketcli of Chinese Labour in Malaya. 

f'n's lint' ik after ‘‘also^^ delete coBima. 

I’aev (ik liiu' after tor read 

k’a.ev n, line Hi. after ‘'Chiiichew’^ insert (= Teoehew). 

Pap,' Ti, l!!!e IT. after ^'Maeaii” insert (= Cantonese). 
Paii’e 71, lint‘ -id. tor ’■'received^’ read ^k'eeeive^^. 

Pap' Tl, line 2s. for ‘’arrivedi'k read ^^rrive’k 

I’ap' kk line 1. for ‘knonths’M'ead 

I'ap' Ts, line IS. for ‘‘■presenP’ read "'prevent”. 

I'ae’e Si, line 1ft. for '"eoinplain” read "complaint”. 

Pap' li-k lim^ Hi, after "appointed” insert 
htaltii (d' Instate lalamr”. . 

Pap' kl, line IT. dePde. 

Pap' ^^t, line IS. he tore "overlapping” insert "There was 
coiisiderahle”. 

Pap' n t, lines 22 S: 28. delete. 

ihtp* HU, liiie 12. for "Assoeiation” read "Associations^h 
Page mk last — ■ set tiack into margin. 

Pagi‘ ids, line 11. for "Inioligans” read "hooligan”. 

Page I In, line ;-fk for "iippatriotie^'' read "iin|)atriotic”. 

Page 111, line 1. delete "for” at the beginning of the 

Page 111, line a. after "to have the” insert "greatest”. 

r*nge ll-k lino, 3(). for "began” read "begun”. 

Corrigenda (Vol. 20, pt. 2) 

Two Brnnei Charms. . . 

f). al, lines b to 8 from the bottom of the ])age should read, 
"0 Isnifael, sounder of the last Tnun])et ; 

0 Ixrail, .\ngek«)f ifeatii; 

0 Mieliael, gnanlian of the subsistence of mankind; 

0 (kibiaVl, messenger of <»od;” 

The Sources of the Shellabear Text of the Malay Annak. 
p. KKi, 1 Itb line from top: for "on” read "to”. 

Notes on the Text of the Malay Arniak. 

p. 1 1*^, I2tii limv from the bottom: for "mean” read "meaning” 
p. I Id, focunote 1 1, Oth line: for "Kalqg” read "Klang” 
p. IM-, 4th line from the top: for "posthmously” read "posthu- 
mously”. 

The Kings of 14th Century Singapore. 

p. Piftl, 5th line from bottom of f)age: for "ld88” read "1338”. 
]>, !2T', opposite Xo. 3: for "Perak” read "Perlak”. 

Notes on the Cocos-Kceling Islands. 

p. 144, bth line from the bottom: for ''ialiaceus' read 
and for Sub cor data'* read "*siibcordata'\ 
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Corrigenda 

l>. 150, 18th lino from the top; A Ynu liiM* JaglV re[)ori \v;h 
up[)Hrontly [)u)>liHhod in 1>W/. liafar, Uvu, r, Kditsfrii ni W 
schappeny \'oL 13, P* IdB et seq. ( IJeyne, IPPP.h p. .‘{P's). 

p. 151, .24th line frojii te for ’dtoeH'’' read ‘dojss’'. 

p. 152, 10th line fimn the top : Air J E. i>. dpHsjiiniiKs wiia \\a< 
OH the ( 'oeos-iveeiiiig ish^nds iii 1944, nie that la* rnmnj {(a* 
board eouiinemorating the iiieorporatic^^^ islands in tlie Ihdtish 

Doiuinions. He inteiided re-erecting it near the landing plaet*, hut 
luifortunately eoiild not then ohtain sutfitdinit eenu‘iit. to do so. 

, p. 153, 28th line from the tup: for "‘llataiuese’’’ n^iil Han tain - 
ese-’h 

]). lith line from the top: the .•i//e,s*/h/ made for Hailaiig, 

]iot Batavia as vStated. After leaving the jiurt sin* fell in with tiu.* 
Xorddeiiehter Lloyd freighter ( hoisiiHj, and tht‘ men from the 
EindeJb transferred to the latter boat, sinking the AyeEitt in 4,nno 
fathoms of water. The Clioisiiiq crossed the Indian Oetaui to tlie 
Turkish port of Hodeida, on the lied Sea. Tins was at the time 
invested by tlie Allies, liiit after two attempts further up the eoasi 
the remains of the Cernmn party sinreeded in getting through to 
Damascus, in Syria. Finally, on .10 dune, 1915, tlii‘y reucluMi 
Vienna, where they received aji entliusiastic wtdromo. The diary 
of a member of the landing party was piihlished hy Vio(‘-Ailmiral. 
KirehlioH: in 1914), in Der-Eeoh'neij^ An English 

translation by Dr T. F. A, Smitli apf^eartai in the Journal of the 
Royal United Se'rvice [nslllii.fion in iXovemher the same y(‘ar, A 
snmmai'y of it is given in The Times Doeametdary ilisiory of the 
IFur, Yol. 4, 1917, ])p. 213-216. According to a ih‘spatch from 
(btpt d. (k T. Glossop, Commanding .H.II.A.S, Sydney^ the Emdeo 
lost 1 oilieers atid 108 men in the engagement. 20 olflcers ami 191 
men, of whom 3 otHcers and 53 men tvere woimded, were rceovored 
from tlie Island of North KeeFuig the following day. I'he laiuling' 
party whieh esca])ed iu the Ayesha consisted of 3 <>truH»rs and 42 
men, hut it is not clear how many of these died tluring the journey 
back to Germany. 

p. 183, 11th line from the bottom; for ‘■‘'rats’" nuid ''rat' 5 

]). .183, 10th line from the bottom: for 'M87E’ read "G81S-’ as 
given on page 155, 

The Chinese m Malaya 

The Eoeiety, has received a review copy of, 

“The Chinese in Malaya”, by Victor PiirciB, U.MaL, Fh.D., 
published by Geoffrey Camberlege, Oxford rniversity Press, 
London, on 26 February, 194$. 327 pages. English pricr, iSs. 

A fuller notice will appear in the next miscellaneous luimher 
of the Society’s Journal (VdL 22, pt. 1). 
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Editorial Note 

This Joimial, which is devoted to two {)Ji}>ers hy tlic nniious'abio 
Mr. Justiee E. E', Taylor, forms the second part for Tlw 

first part, which was published in April, was a ndscndhuaMais 
number, consisting of nine papers by different authors. Tiie thii-d 
third part for this 3 ^ear will be devoted to an index' to Nhjiuines 
1—20 (1923-194:7) of the Society’s publications. 

Tlie bibliography to the papers in this dnuriiai cites dire** 
items published by tbe Soeiet}^ The stodv of tlio lirst of 
Rernhau — Its History^ OonstiM^ Cuslohis, by Parr iV 

Mackray {JM.A.&., S.B.^ No. 56), is almost exhausted, hut <‘opios 
of other two, The Ctistoma;ry Law of BeNihati /.J/. />.//. J VoL 

7, pt 1) and Malay Family Law (JJfIB. R. A .S.^ Ahh. 15, }>t. 1), 
both by Mr. E. N. Taylor, <*an he obtained on applieatioii to liu* 
Honoraip' Secretary of the Society. 

The first part of next year’s volume ('\T)1. 22, pt. 1 ) will again 
he a miscelhiiiGOiis number. The ])apers in it will incliidr* Xi)lrs on 
Ancient Times in Miilaya, Part o, l)y Date Sir Ihdand Bradfleil,. 
A. Fanjl Tale from Kelantan, by Sir hieliaiNl W’inshHh, 
A Short Ilisiory of Trengganii, l)y M. C. If. She[)f)ard, The Siamr,w 
Wars with Malacca- (luring the reign of Sultan Muza [far Shtdi, l)y 
G. E. Marrison, and The Early Ilisiory uf Llirislmas htftnd 
{Indian Ocean), by G. A. Gibson-IIilL 

Members are reminded tliat the animal sul)scr:ptirai, wliidi 
becomes due for payment on the first of daniiary in waAi year 
(.Rule 5), has been increased to $10.00, with effeei from Januar’' 
1st, 1949. 

Notice to Coxitributors 

In the interests of economy contributors are asked to kf‘e[> 
their ])apers as brief as possible, to avoid ih<‘ use of loot-notes, 
and to correct and return their proofs with th(‘ miniminn delay. 
Contributions should be type-written, on oiu^ side of ilu* pa[>er, 
doiible-S])aced and with good margins. Line drawings should he 
in Indian ink, on white paper or Bristol board, and iargf* enough 
and bold enough to allow of reduction. 

Contributors are supplied with twenty-five reprints of their 
papers, free, shortly after the publication of the donrnal (Rule 
20). Additional copies can be provided on payment, if thes(* 
are asked for when the paper is submitted, or wlien the galley 
proofs are returned to the Honorary Editor. 


MOHAMMEDAN DIVORCE BY KHULA 


INHERITANCE IN NEGRI SEMBILAN 


Two papers by 

E. N. TAYLOR 

(formerly of the Mahnmi Civil Service) 
a Judge of the Supreme Court of the 
Malayan Federation. 


Mode of Citation, 

These ]>apers and cases may he cited thus: — 
^“'Divorce and Inheritance (Taylor) p...."’^ 


{Received^ 22 February, 1H8) 



The Ordinance 


General 

principles 


Inlroductioii 

Moliaiimiedaii LaAv was recognised in the Straits Settlements- 
I'roni their earliest charters hut difficulties were eneoiintcM'ed io 
its apidication. In 1880 a Muhammadan Laws Ordiiiaiiee was 
])assed and tliis, witli certain amendments, is st;]] in force as 
Chapter of the '.Revised Edition of 1930. 

This statute deals mainh^ with [>ro(‘eiliire. it applies the 
Mohammedan law generall^v to local Mohammedans, regulates 
married women’s property and provides for the registration oL 
marriage and divoree. The Courts are eiiahlod to- ascertain the 
substantive law from s])ecihed text-])Ooks of authority one of 
them being the Minliaj ct Tnli])m, which is of special loc-al inter, pst 
as the English translation is ])y E. (’. C. Howard, a former Official 
Assignee of Singapore. 

The Governor a[)])oints Ivathis for the various sections ^ oi 
the Mohammedan community. Their duties incliuhp enquiring 
into questions of marriage, divorce and alimony ajid e1U‘cting the 
consequent registration. ' For these purposes they have quasi- 
judical powers subjeett, iu certain matters, to ap]'>eal to a IL\gistrar 
of Mohammedan Marriages who is usually the (Cmimissioner oi 
Lands. The ])roceedings of Kathis and Registrars are sa])joct to- 
revision by the Governor. 

These revisionary powers are not frequently exercised hut 
they are important. Ho special procedure being laid down, they 
need not involve more than the minimum of formality and expense. 
The party complaining submits a petition, ofteii in the form of a 
letter. The Registrar' of Marriages supplies a copy of the record 
with his reasons for the decision and the Governor makes a final 
order in the matter on the advice of the Attorney General and such 
other officers as he may consult. This conforms very closely to 
the principles of the Mohammedan law which regards the Katlii 
as a judge of fact and prefers that questions of law should be 
settled by Jurisconsults who do not see the parties and are the 
less likely to be swayed by sympathies. The system has, however, 
the defect that ])reYious decisions are not published and are not 
easy to find. 

There is, in particular, one question of considerable importance 
which, though often discussed, does not appear to have been decided 
before 1939 and on which apparently conflicting opinions are to- 
he found in the text-hooks., Put Tory shortly it is this: — Can 
the wife insist on divorce, .in any circumstances? 

The instrument of law is language and it is very difficult 
to write clearly in English on foreign systems of law^ If technical 
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terms such as makr are not translated the work is unintelli'ni,!,.. 
to those who are not familiar with the foreign lansuage. lf''t]iey 
are translated, the}’ may mislead because "there "is "^lo in-eeise 
equivalent and the nearest available word often has a ditt'ereni 
connotation. Great caution is therefore neees.«arv and such terms 
as ./"judicial diwee” must be read with drre r^ard to the fact 
that in relation to another system of jurisprudence they can only 
be approximately eorreet. 


le general prin ciples of divorce are ontlined in Wilkin son's 
])le Introductory Sketch but, as he says, 'dhey are ilitheult 
rpretation in occasional instances/' This is ]>artiy lieeause 
sleni law itself is composite and though some ol its principles 
dlar to those of European systems others are romuhMl on a 
different conception of marriage. 


The European idea of divorce is derived fror 
doctrine that marriage is, or ought to he, indissoluble, 
divorce is an exceptional remedy which can only be 
decree of some high authority. 


The pagan Araijs never had that notion. They Iiad moved 
but little from early Sumerian times when women were regarded 
■as property. The hn^])and could divorce his vlfe at will but the 
wife had no remedy w.hatever. 


The Prophet made a sulistantial advance in the direction of 
■equality of tlie sexes. He preaclied in this sense, describing divorce 
as the most detestable of all permitted things and exhorting .his 
followers to live witii their wives peaceably but if that were iiupos- 
•sible, to separate from them with kindness. 

It was not, however, possible for the law to he brouglit into 
line with his religious teaching in the space of one or two genera- 
tio.ns. The Moslem. law was therefore based on the existing cus- 
tomary law but niodifieations were introduced, curbing the men and 
giving some rights to women. In the result there are several 
■different ways of dissolviiig a marriage, some of which are based on 
the pre-Mohammedan conception of divorce at the will of the 
husband and others on the notion of divorce by decree. 


Pegistration, of course, was not introduced until centuries later 
.and is not uniformly applied in the different countries affected. 

The prevailing form is the one derived from ancient custom. 
The liusband can divorce his wife at any time merely by pronouncing 
talak in the presence of witnesses; ;; ;I| .he gives only one talak. 
divorce is provisional or revpcabie^lie ps-n return to her within 


ime; this is calle 
:Z Asiatic Society, 



Nikah taalik 


Nusxis 


Pasah 


Tebus talak 




, ■ E. ;']Sr.- Taylor ^ ' 

there IS no right of return and the divorce is irrevocable.. 
The three teM' may be given all at one time or on snccessive occa- 
sions. The giving of two ialalc is not a form in practical use. 

Ill Malaya, every such divorce must be registered promptly 
but the fniiction of the Kathi in these cases is ministerial rather 
than jiidicial. He does not grant the divorce. He ascertains that 
the divorce has been duly pronounced and issues the appro])riate 
certificates. 

The wife has no corresponding way of divorcing the husband 
or of returning to him without his consent. In general she must 
by some means persuade or provoke him to divorce her but there’ 
are certain exceptions to this. 

One of them arises from the form of marriage called nilifili 
faalih in which a power to divorce herself is ex})ressly reserved tO' 
the wife at the time of the marriage, in case of the prolonged 
absence of the husband. She is not bound to exercise the right and 
if she wishes to do so she must first satisfy the Kathi that the- 
right exists and that there are grounds for its exercise. 

This is neither a wholly voluntary nor a strictly judicial 
divorce but an intermediate form. 

The husband has another remedy in case the wife is recal- 
citrant. He can apply to the Kathi to order her to return to him ;■ 
this is called nimis* It is comparable to ^destitution of conjugal 
rights’^ (a curiously persistent error for ^dites^’) and is in the 
nature of a judical decree. The wife has no corresponding express' 
remedy hut if she complains that her husband neglects her the 
Kathi will summon him for an enquiry and endeavour to bring 
about a settlement of the dispute. Failing reconciliation he may 
advise the husband to pronounce a talah divorce but this is plainly 
not a judicial remedy. 

Most of the Malayan Moslems are Shafeites and it is well' 
settled tliat in the Shafei law the wife can obtain from the Kathi 
a full divorce for desertion and that continued failure to provide- 
maintenance amounts to desertion. This is called pasah and is' 
a judicial divorce, corresponding closely to the European conception 
of divorce by decree. ® 

There is another form of divorce at the instance of the wife- 
which is called tel)m talak , mi is well known in Malaya though 
not of frequent occurrence. Tehus is a Malay word 
meaning ^Tedeem^^;, the; wife recovers her freedom by making 
some payment to the husband. The amount is usually, but not 
necessarily, the equivalent of, the mas kawin, 
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Ancient custom reQ[iiired a bridegroom to make a payment to Mas kawin 
the bride’s parents, called in Malay mas ?iawin meaning ^hnaiTiaa'e 
gold”. Moliamniedan praetiee requires a bridegroom to make a 
payment to the bride herself; this is called ?aa///v in Arabic, and 
may be paid outright, or deferred, or partly paid and partly 
deferred. Among Malays the two systems have merged’; 
the payment is still esikd. mas Icmom hut it is ])ayahle 
to the bride herself. It is seldom split but the whole amount is 
often left outstanding as an ante-nnptial debt due from the husl)aud 
to the wife; if he divorces her the debt becomes immediately pay- 
able. If the divorce is at her instance she may release tjie debt 
as the consideration for tebus talah, \ 

It is nnfortimate that both mahr and mas Icawm are frequently 
translated by the word ^klowry’^ which properly iiieaiis a gift or ; 

settlement by the bride’s parents and therefore suggests a funda- ; 

mentally different idea. ; 

Under any system of law either spouse may have separate I 

property and there may be transactions between them during the i 

marriage which must be unravelled on divorce especially in cases ! 

of tebus talak the divorce itself involves a payment by the 

wife which may have to be set off against money due from the 
husband in respect of mas kawin oi alimony or of some dealing 
with her separate estate. 

Moreover the question of the amount to be paid may not be 
the only question to be decided. Points of the religions law may 
also be in dispute. 

All Moslem divorce cases, whether at the instance of the Kathrs | 

husband or of the wife, go in the first place to the Kathi. He is proceedings j 
primarily an ecclesiastic and approaches the problem, not from the ! 

legal standpoint but from the religious doctrine that divorce is 
detestable and be accordingly sets to work to save the marriage if 
be can. If, despite his efforts, the parties cannot be reconciled and 
divorce becomes inevitable lie still perseveres in the hope that they 
may separate without ill-feeling. Where the dispute is, in part, 
a financial one this necessarily involves him in questions of Joint 
and separate property hut his patience and skill not infrequently 
bring about a general settlement, thus avoiding the expense and 
trouble of separate proceedings in the civil court. 

The author vividly remembers one case of tebus talak in which j 

the ffnancial affairs of the' parties were very complicated but after ; 

arduous negotiations the two families, with the aid and approval j 

of the Kathi, arrived at a compromise. In consideration of a sum j 

in cash and certain adjustments, the husband was to divorce the I 

wife but at the last moment , he would pronounce only a single j 

talak whereas she required an irmocable divorce. I 

19J^.S\ Royal Asiatic Society. ■ ’ , . [ 
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Rare causes 


Mubarat 


The yoniig man was obviously reluctant but in the end he 
did pronounce the triple icilal\ though only under pressure from 
ail sides including his own supporters. The writer therefore asked 
the Ivathi if he were fully satisfied in his mind, piias. . Tlie Kathi 
replied ''puns' and forthwith registered the divorce, from which 
it appeared that the consent need not be a wliolly Yoiiintary or 
willing consent. {8iali v Sitam^. Customary Law of Eeinbau, 
p. 109). 


In tile event, however, of the Kathhs award being seriously 
•cliallenged it lieconies important to know what the recognised 
grounds of divorce are. 


The text-books on Mohammedan law contain references to 
jihysieal cruelty and impotence which may be grounds for pasak and 
to several c)ther causes of di\'orc.e which may be available to a wife 
but only in rare and special eirciimstaiices which do not occur in 
Malaya ; these are ila or vow of abstinence, laan or accusation of 
adultery, zlhar or irreligious insult and apostasy from Islam. The 
only other forms are called mubanib and lilnda and these are of 
more general application. 


Muhand is an Araliic term for divorce by the liusband at tlie 
request of the Avife Avitliout any payment or other condition. It 
is, in effect, divorce by mutual consent and as a matter of procedure 
is eom])leted by pronouncing and registering ttdak in the ordinary 
Avay. 


Kliula is divorce by redemption and is similar in principle 
to tedns f(il(di\ The problem therefore resoh^es itself into a more 
detailed examination of Ichidcu Some Avriters say tliat it is a 
diAmree by consent, the only difference betAveen miiharat and Icliida 
being the iiayment by the Avife. Others refer to procuring the 
hnsbaimPs consent by pressure and there are passages which sug- 
gest that his compliance might he enforced by some kind of 
process. Others go further and describe Icliula as a right of the 
wife, corresponding to the husband’s right of pronouncing ialal\ 
Taking them all together one would conclude that Tcliula covers Uvo 
-classes of ease. If the liusband accepts the Kathi^s aAvard, even 
reluctantly, and pronounces the divorce then clearly the matter 
-is at an end; this is the typical ease. If, hoAA^ever, iie refuses to 
do so, difficult questions arise and on these the text hooks are very 
obscure. The principal points to be determined are : — 


(a) Can the husband^s consent be dispensed with? 


(b) If so, In what cireumetances and on what grounds? and 
v ; : I ; : I (c)^; ; ifeoi procure ? , By what means can the aAvard 
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Also it is of special interest in .Malaya to kiio in what res- 
pects, if my, t eh iis talalc Idtula, 

Two cases of divorce were decided by tlu* ilnveriio!* 

shortly before the Japanese war and these throw some iiyiit m 
the inatter. Though broadly similar they diifered in severai male- 
rial respects and must therefore be considered separately. 

In the first, after a long and bitfe^^ contest i)etween the jaiiiies, 
a Penang Ivathi awarded a I’/cuZa divorce. He directc'd the to 
repay the mas Mwm; she agreed to do so and deposited tlie money 
hut the husband refused to accept it or to pronouiu'e a divorce. 
Eventually the Katlii came to the eonclusioii that Irlnflu is ecpiivalent 
to or dissolution of marriage by decree, and lie accordingly 

registered a divorce. 

The Ini shand appealed and the divorce was set aside, so 
clearly lihala is not pascih. This negative result left the fiarties 
wliere they were without indicating any solution to the prohlem. 



Soon afterwards the Chief Ivathi of Singapore awarded a 
Mviila divorce iu similar circumstances. The wife agi’eed to the 
terms but the liushanct refused to accept them. After further dis- 
cussion the ChieC Ivathi formally called upon the hiishand to 
register the divorce. The hnsband replied that he could not 
register a divorce which he had not pronounced and still refused 
to pronounce. Again deadlock resulted. 

Eventually the husband applied for revision on the ground 
that it is contrary to Mohammedan law to order a husband to 
divorce his wife. This raised the question in a broad and general 
form and after fuller consideration a more positive answer was 
given. . . 

Both cases raised subsidiary issues of law and procedure whicli 
are of some general interest so the facts and arguments are now 
reported in full. The main question has certainly been discussed 
but it does not appear that it has ever before been analysed. Similar 
cases are not unlikely to arise in the futixre and it is submitted 
that the Governors of the Settlements would, in practice, follow 
these decisions which may also he of interest and value to other 
authorities before whom such problems may come. 


IQJfS] * Royal Asiatic 


Rokiah V Abu Bakar 

Penan^g Mohammedan Marriage Appeal No. S of 1937 
C. S. 0. 122SJS9 

Klmla is noi pasali 

It is illegal to register a hliula divorce without the assent of 
the husband. 


Both parties were Shafeites and both possessed substantial 
means. In 1936 the wife applied to the Kathi for dissolution of 
of the marriage, pasah^ on the ground of neglect ; the Kathi 
ordered the husband to pay $20 a month for maintenance; the 
husband complied with this order for several months but later 
the wife refused to accept the money; continued and protracted 
negotiations failed to achieve a settlement. In 1937 the wife 
renewed her application for pasah which was again refused; she 
appealed to the Eegistrar who directed another Kathi to investigate 
the case; the second Kathi’s findings were: — 

Great harm has been done to the wife who has been left 
by her husband for more than three years. She hates him 
strongly and likewise he has no love for her — the present case 
is one where a divorce by way of Jchula is applicable. 

He quoted the following passages from hitah^ 

^‘^Mohammedan law gives the right to divorce by way of 
talah to the husband when he hates his wife and the right to 
divorce by way of Jchula to the wife when she hates her 
husband^^ 

[Biday at ul Almutahed, No. 59\ 

^'Khula^ says Imam Shafei, is a pasaJN 

[Ibid, p. 60] 

is agreed by all the four schools that when a wife 
hates her husband on account of his bad manners or loathsome 
appearance the law allows a divorce by way of Jchula’’ 

[Mizan Shaararvi,, p. P25] 


* Literally, "books'*. These are not specified in the Ordinance and their degree of 
authority is not known. 
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The wife was willing to refund the mas Imivin, which was 201 14 May 193 s 
guilders, and deposited that sum with the Kathi. 

On these grounds the Kathi “Ordered the husband to take 
the compensation for divorce in order to put a stop to this pro- 
longed misunderstanding”. 

The husband filed a notice of appeal to the Registrar. 

The Registrar extended for three mouths the time for regis- 
tering the divorce and informed the Kathi that he could useliis 
discretion as to registration. 

m 

The wife applied to the Registrar for an order direeting tlie 
Eathi to register the divorce but this was refused. 

The Kathi registered the divorce and thereupon the Eegistrar 10 Aiig. 1958 
gave the husband leave to file further grounds of appeal. 

'The appeal was heard by the Eegistrar with the aid of 24 Oct. 193S 
two Mnfti.*^ 

The hiishand gave evidence, in the course of which he stated 
that at one or other of the hearings at first instanee he had im- 
plored the .Eathi to ask the wife to resume the married life but 
the Kathi had only asked whether she was prepared to compensate 
him to obtain a divorce. 

'The husband submitted written arguments in support of his / 

appeal including the following: — 

(a) The .Kathies order was not an order of divorce but merely 
contemplated that the husband would pronounce ialaJc 
wdaich he had throughout refused, and still refused, to do ; 

(b) A kJiula divorce can only be effective with the consent 
of the husband [II Ameer Ali, p.p 506 seq 5th Edition] 

(c) The registration of the diforce was improper and ought 
to be expunged. 

He also submitted a written opinion on his case by the Mufti of 
a Malay State but this was excluded on the ground that it was 
post litem motani 

The wife was allowed to call, as an expert witness on the 
Mohammedan law, an Indian gentleman who has published an 
English translation of the Koran. He , said that in his opinion 


See page 33. 
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the consent of the husband was not necessary in. some cases of: 
Jill Lila and ])rodiiecd translations from various I'Kab but he could 
not adduce anything definite in sup})ort of this vie\r. 

The liegislrar and Mufti ordered that tlie divorce '‘oiaiered'’^ 
j)y the Ivatiii on 14 May and registered on. 10 Aug. 1038 he 
eaneelled and that the .201 guilders never accepted by iTe liushaiicl 
])e returned to the wife by the Katlii. 

The wi.feT solicitoi's applied for a copy of the I'ecord of the 
proceedings before the Registrar, wdiicli w'as supplied, and for liis 
grounds of decision witlfout wdiich, they said, it w'as impossible 
to frame grounds of appeal^to the Governor. Tlie Registrai* declined 
to sap[)ly grounds ot decision [As to this, see Xote on Rroeediire, 
page U], 

They then lodged a petition to the Governor to revise the 
decision of the Registrar and to reverse it on the following 
grounds :~ 

(a) Pasdh includes all forms of divorce ou the ai^plication 
of the wife except muharat; 

(b) The Ivathi w'as right in holding that I'Jinla is prisali on 
the authority of the Idiah cited (p. 10) ; 

(c) If the husband unreasonably withholds his consent to 
Ichiila the Ivathi can compel him to conseiit or consent on 
his behalf ; 

(d) ^'The right to ransom herself belongs to the wife as 
compared with the right of divorce wdiich is in the hands 
of the hushancL Therefore when the law” puts the right 
of divorce talah i]i the hands of the husband wdien he 
hates his wife, it puts the right of Jdnila in the hands of 
the wife when she hates her liusband'b 

At the request of the Colonial Secretary the Registrar delivered 
a w':ritten judgment. It wm in tivo parts — one dealing with, 
questions of procedure, the main points of which are noticed at 
page 34, and the other on the merits wdiich w’^as as follow^s:— 

J. A. HARVEY, M.C.S., Begistrar of Mohammedan Mcvfnages, 

Penang 

There is nothing in the recognised Kitaly or in the Holy 
Koran, which dispenses with the consent of the husband in a 
Idmla divorce. The story of Sabith cannot be accepted as sup- 
porting the contention that hlmla is pasali. The Holy Prophet 
did not ^ordeP Sabith to divorce his wife. The ivord used was 
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the Arabic word hihitl wliieli means keeepth Sabitli aoparcnrsv 
agreed to do so and did divorce her. PTe was morally, not hnallv, 
bound to divorce her. 

The Hon. Mr. C. G. HOWELL, K.C., AfhrneiH 
Tile law is, in my opinion, correctly stated, riz. that a di^'orct' iw 
hiniln iniist be by consent of the parties and I can see no mlcw 
reasoit for interfering with the linding. 

His Excellency the Governor, Sir Sheiiton Thoinas, rleelined 
to interfere with the decision of the Registrar. 

Commentary ' 

The effect of the final decision was that tlie niaitriage sub- 
sisted in law and the wife had no further legal remedy. In short, 
the deadlock was restored and confirmed. 


The record naturally did not show wbat the nltiniate result 
was but only three things are possible. The parties may somehow 
have been reconciled or the husband may have been ])ersuaded to 
pronounce a divorce. Tailing those the deadlock must have coiiti- 
imed indefinitely. 

'Tile surviving papers do not show whether tlie husband liad 
aiiother wife but it is almost eertain that he had. 

In cnnsideringv whether nil due hardship was caused to the 
wife, however, it is necessary to bear in mind three jioints. First 
—both spouses belong to a community in which polygamy is recog- 
nised and there was, at the time of this marriage, no stipulation 
against it; the maintenance awarded was in fact paid and in any 
event the wife had means. Secondly — the failure of tlie Ivathi 
to bring aliout a divorce was not due to any defect in. the law hut 
to his adopting a vvrong method of enforcement, as the next case 
shows. Thirdly — the delay must be judged in the liglit of the 
Moliammedan law which expressly enjoins delay as a means of 
liriiiging about agreement. This last consideration does not apiily 
in the same way to the legal proceedings before the Registrar and 
Governor hut despite unusual ditficulties these were compieted 
in about seven months; they could hardly have taken less than 
four months. 


19Ji.S] Royal Asiatic Society^ 
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(C.S.O. (S.S.) 7 W2-39. O.A. 177-J,1) 


24 June 1941* 
Incroductory. 


A Iiathi has a cliseretioiiar}^ power to direct a husband to- 
divorce his wife on such terms (e.g, as to repayment of maJir or 
mas kawin) as he may approve and the husband is bound, as a 
Moslem, to obey such a direction. This is Iclmla, called in Malay 
tehiis tal(ik, aiid is founded on the traditional case of Sabith, 
decided by the Holy Prophet himself. 

A stipulation at the time of the marriage that the husband 
will not marry an additional wife is valid and breach of such an 
undertaking is a good ground for such a divorce. 


The facts are fully stated in the opinion which follows. 

E. X. TAYLOE {as a jurisconsult) . This is a petition to 
the Governor by a husband under section 25 of the Mohammedans 
Ordinance (Cap. 57) for revision of a direction by the Chief Kathi 
of Singapore dated the 21st September, 1939. 

I call it a ^hlirectioih’ because one of the issues raised is: 
whether the Ivatlh had any power or jurisdiction to make a defi- 
nitive order in this case and therefore it is a question whether the 
direction complained of was in truth an Order or whether it- was 
merely pastoral advice which the husband was not legally bound 
to follow. 

The dis|)ute is very complicated and the documents, which 
would in any event have been lengthy, have been swollen by the 
inclusion of a number of matters which appear to me to be irrelevant. 
A full discussion of all ‘the points raised would unduly extend 
this opinion. Where, therefore, I omit to comment on any point 
it may be taken that 1 have considered the point and think it not 
material. I shall be pleased to give my reasons if desired. 

The so-called ‘^^case'’ for the appellant is really a long state- 
ment by his solicitors of his attitude, right or wi^ong, with very 
little sense of analysis or even arrangement and much repetition ; 
it is in truth not a but rather a statement of materials from 

which a case could (and in my view should) have been prepared. 
The case for the respondent is better but both sides use confusing 
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terms; in partieiilar, they both confuse tala^c and iunllk wliich may 
possibly be related etymologically but are in fact distiller things. 

By far the most valuable introduction to the general [mihlein 
is Wilkinson^s — Introductory Sketch"’ in the Pa|)ers on Malay 

Subjects. (P.M.S. Government Press). Some further iiiformatioii 
on Mohammedan divorce is contained in '^'The Customary Law' of 
Eeinbau"", pp. 18 et seq. 

The principal facts are not in dispute and are as follows : — 

'The husband is a member of a rich Arab family but is now 
impoverished; the wife is a rich Bugis; both are domiciled in 
Mala}' a. Both were under 21 years of age at tlie date of the 
marriage -which was in 1924. The proper consents were given ]jy 
their respective guardians and also, as the wife was a Ward of 
Court, a Judge approved the marriage which was subject to four 
conditions referred to in the Order. . 

These conditions were 

(1) The husband to live in the wife’s house; 

(2) The wife and her relatives to he free to exchange visits; 

(3) The husband not to request or induce the wife to leave 
Singapore ; 

(4) The husband not to marry a second wife during this wife’s 
life and if he does he shall, on her request, divorce her 
with the triple Male (i,e, irrevocably). 

The conditions were incorporated in the Kathi’s register and 
in the certificate of the marriage and were signed by the husband, 
then 20 years old. The ^hlowry” was stated in tlie register to he 
$5.- and not to have been paid ; the husband’s gift to the wife was 
a brilliant ring valued at $1,000; the marriage expenses were $1,500, 
“received beforehand” (meaning, I think, received by the wife’s 
family from the husband’s). 

The husband married an additional wife in 1928 and divorced 
her ill 1929. The first wife upbraided him but did not make 
troulile. In 1930 the husband married one Moznah ; this marriage 
still subsists and is the main cause of the present dis])ute. Moznah 
lives with the husband’s mother. 

In 1934 Judgment was given against the husband for $150,000.. 
since when he has been financially embarrassed. 

Some time later the wife requested the husband to divorce 
Moznah but he refused to do so; quarrels ensued and in April 1939 

Royal Asiatic Society, , 
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{cQutd.) tlie hns])axid absented himself from first wife’s lioiise for more 
than a, montli. Early in May 1939 the wife coinplaineci of thi 
negieet to the Kathi who endeavoured to arrange a settlement but 
■unsueeess;l*ully ; on 24th May the wife lodged with the Kathi a 
further and formal complaint on the grounds 

(1) That the husband had left her; 

(2) That the quarrel 'was because of the additional wife; 

(3) That she had requested him to divorce her but he had 
refused. 

She demanded $150. a month for maintenance; 

[Note: I cannot find it expressly recorded that she referred 
to the conditions but I think we can assume that tlie Kathi 
would have the register of the marriage before him as a 
matter of course.] 

The Kathi called tlie husband for a formal enquiry on 29th 
May; both ])arties appeared and their evidence was recorded. The 
]iiisl)and refused to divorce Moznah, who had given him no cause 
to complain. He offered to live with the first wife on good terms 
to treat her equally with Moznah). He refused $150. a month 
but offered inaintenanco ‘^feecording to his means’h 

Tile wife complained that although the liusband had promised 
to divorce Moznah he still refused to divorce either of them. [As 
I read it, she was referring not to the condition but to a sul)sequent 
oral ]n*omise based on the eonditionj .sai quaere,'] She said slie 
would obey the Moliammedan law {i,e, submit to share her husband 
equally with Moznah) provided he gave her $150. a month as 
maintenance. The Kathi gave them nine days to consider. 

On otli June the husband wrote to the Ivathi making a cross- 
petition for a declaration that the wife was disobedient {l,e, recrii- 
citrant within the scope of section 20 of the Ordinance). He 
defended his refusal to divorce tlie first wife on the ground that 
divorce is contrary to Mohammedan precepts except for grave 
cause. He protested against the Kathife appointment of mediators 
as being unnecessary. On Ith eJune the parties again attended and 
the matter was adjourned for a further attempt at settlement. On 
13th June the hnshand wrote to the Kathi contending that the 
wife was recalcitrant and asking that her application he dismissed. 

The husband’s brother and the tvifefe brother, the mediators 
ap|)ointed by the Kathi, negotiated unsiieeessfully. On 14th June the 
wifefe solicitors wrote to the husbaudfe solicitors expressly setting 
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up the conditions of the marriage and calling upon hiiii to crivp 
the triple diyorce accordingly. . On 21st June' the liushaiidV 
ci tor s re plied:— 

( 1 ) That the wife had consented to his marriage with lloznali : 
(.2) That she had condoned it: 

(3) That the condition against an additional wife was void 
in Mohammedan law ; 

(4) That idle husband’s supposed consent to the conditions 
was void, for his minority. 

On 18th September the Ivathi called the parties for 21st 
September; the husband and the wife’s brother attoiuled. The 
husband refused to di?oree the wife. The ^yitVs reprosmitative 
offered to return the brilliant ring and the thlowry'’ of 822. 30^ 
The husband refused to divorce the wife in eonsiihwation oi! such 
return unless the Kathi ordered him to do so and also unless such 
order wnis in accordance with the Mohammedan law. The wife also 
offered to refund the $1,500. paid for marriage expenses l)ut whether 
on the same or some other occasion does not appear. . 

The Kathi tlien stated his conclusion. According to the oflicial 
translation the material words are: — 

'Jt is ordered that the divorce he granted under ialah Jdnih, 
that is, the wife is to return the brilliant ring and the wahr 
of $22’.50 in accordance with the practice of the Holy Prophet’’ 
(referring to the traditional case of Sabith). 

This is the direction which the husljand now asks tlie Governor 
to revise. 

On the following day the Kathi wrote to the hnshancl convey- 
the direction (called in the translation a ‘^^judgment or decision”)’ 
and enclosing an extract from Ibn i^bbas giving that writer’s ver- 
sion of tlie Prophet’s ^^judgment or decision” in Sabith’s case. 

[This letter shews be 3 ’ond possibility of doubt that the Kathi 
was calling on the husband to carry out lais promise to sul)mit 
to the direction and divorce the first wdfe if the direction was 
in accordance with Mohammedan law. Tlie extract was 
enclosed to show that the direction was in accordance with a 
decision ])y the Prophet himself in a very similar case.] 

In the Register the sum was stated as $s. and nor paid. Presumably $22.50 
was paid at some other time but the record was silent. See also pages 7, and 47 
(footnote). 
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(confd,) Oil 25th Septeiiiber the hushand wrote to the Kathi protesting 
tliat it is against the Mohammedan law to order a husband to 
divorce his wife. He contended that the expressions used by the 
Prophet in Sabitlds case, which is the foundation of hhula, amounted 
only to advice, not to an order, and that Mmla is therefore divorce 
1)}^ arrangement on terms approved by the Kathi, and not a kind 
of divorce which can be made by a compulsory decree. He com- 
plained that his application for a declaration that the wife was 
recalcitrant had been neglected. On 27th September the husbaiuPs 
solicitors wrote to the wife’s solicitors to the same effect and on 
29th they wrote again giving notice of his intention to appeal 
to the Eegistrar. On 27th September the husband^s solicitors gave 
notice to the Eegistrar who replied that the decision was not appeal- 
able to him. On 9th October the wife^s solicitors formally tendered 
the return of the ring and $22.50; on 14th October the husband’s 
solicitors replied refusing the tendered return; on 17th Kovember 
the husbandAs solicitors gave notice to the wife’s solicitors of their 
intention to apply to the Governor for revision. On 30th Kovember 
the Kathi wrote to the husband requesting him to register the 
divorce on 2nd December; on 1st December the husband replied 
that he could not register the divorce because he had not given 
any divorce and adding that he was preparing an application to 
the Governor for revision. 

On 11th December the husband was served with a Police Court 
summons, issued at the instance of the Kathi, charging him with 
the offence of failing to ^ attend the Kathi on 2nd December. 

On 11th December the husband’s solicitors wrote to the Colonial 
Secretary formally a})])lyi]ig for revision by tlie Governor; after 
further correspondence regarding procedure the parties filed 
their cases. 

nd’s The husband’s case is as follows. 

(I) Tliat the four conditions of the marriage were invalid hf 
Mohammedan law. 

This is plainly incorrect. The general rule is that Moham- 
medans can make their marriage subject to conditions. Sir 
Eonald Wilson (6th Edition at p. 135) specifies certai]i condi- 
tions which are invalid but none of the four attached to this 
marriage is included. On the contrary, the one in question, 
the condition against polygamy, was exjiressly held to be valid 
in 1838 in Beebee Hurron’s ease (op cit. bottom of ]>. 134). 
It does not follow, however, that the remedy for breacli of the 
condition is compulsory divorce. 

(II) That the conditions are immaterial because the direction com- 
plained of was not based on them. 
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It is true that ’ the direction is ^ expressly based on them 

but this is a petition for revision, not an ap[)eal. It is 
open to the Governor to eonsider whether an order based on 
the conditions should he made. The conditioiis are there- 
fore not irrelevant. 

(III) 'That the Kathi ignored the husbaiKTs eomplaiiit of reeal- 
citraiiee. 

I do not think there is any substance in this. It is true that: 
the direction does not in express terms dismiss that applica- 
tion but there never was any substanti\'e application. It w'as 
put forward by way of a counterclaim or ernss-|)otition as j)ari 
of the husbaiKTs defence to the proceeding instituted by tl’ie 
wi:Ee. The Kathi heard both parties on several occasions. His 
judgment was plainly in favour of the wife ami tlie hus})aud's 
cross-petition was, by necessary implieatioii, dismissed. 

(IV) That the Kathi had no jurisdiction to appoint 
i.e. mediators. 

It is a well established practice in serious cases and not neces- 
sarily limited to cases of personal violence or particular kinds 
of insult. This ease was, and is, serious and it was a pro])er 
exercise of the KathPs discretion to attem|.)t mediation in the- 
manner authorised by the Koran. 

(V) Tliat when the Kathi summoned the husband on 21st Sept.^ 
the husbaiuTs brother (the mediator on his side) was absent in 
Kuala Lumpur and the wife was ill. 

I take this to be on alternative eontentioii in case (IV) fails. 

It is alleged, but there is no e^'idellce of it, that the Kathi 
knew that the brother was in Kuala Lumpur and tliis is to 
show that the Kathi was biassed or oppressive. 

It was proper for the Kathi to attempt mediation })ut the 
very voluminous negotiations which had been going on for 
more than three months had clearly failed and it became the 
duty of the Kathi to proceed to judgment. The wife had 
attended in person on several occasions and given her evidence. 
It is not even alleged that on the 21st Beptomher the husband 
asked for' a short, or an}', adjournment to enable his brother 
to return. 

(VI) That the Kathi had no Jurisdiction to decree any divorce 
at all. 

This does not mean that the Kathi has no jurisdiction to decree 
any divorce. It means that on the facts, he had no power 


Husband’s ■ ■ 
case {imtid.} 
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to decree a judicial divorce in this case. Properly construed, 
this is not a ‘^^groimcP^ for revision. It rolls ii]) the whole 
case and wrongly labels the bundle as a separate technical 
ground. 1 will deal with the real question in its propcn* place. 

(YJI) That the Kathi’s letter of 30th Xoveniljer is inconsistent 
witli that paid of the record which is extracted at p. 18 of the 
liusbainTs case. 

There is no substance in this. The matter was fully eoin-eyed 
to tlie hushand by the letter of 22nd So])teniber. 

(VIII) 'That no Kathi has jurisdiction to decree ialak VJiula. 

This merely repeats gTOund (VI) in slightly closer terms. 

(IX) That the Kathi is in the habit granting Iclnda divorces in 
similar cases. 

If correct, this would show that the direction is at least in 
accordance with local Mohammedan practice. 

(X) 'That if so, those divorces are invalid. 

(XI) ‘That the Kathi knew that the husband was seeking to 
appeal against the direction and therefore he acted improperly 
ill ap})i3’'ing for the Police Court summons and seeking to })roceed 
with it, which is evidence of bias. 

'The husband may not have known it but the Pegistrar had 
instructed the Kathi to apply for the summons. In any case 
the Kathies anxiety to go on mth the ease in open Court 
before the Magistrate was evidence of his good faith. 

{XI I) The husband does not wish to coni]) el his wife to 

return to him unwiilingljj but 

B. He wants to uphold the Mohammedan law in the 
interests of Moslems generally. 

As to A — in that case, since she is plainly unwilling, why 
does ho not grant the ialah as requested liy lier and advised 
by the Kathi? 

B is not a proper ground for revision ; lie should seek amend- 
ment of the Ordinance. 

'Taken together, these seem to mean that he wants to 
deny the wife her freedom without wishing to resume cohabi- 
tation and thus sacrifice her in furtherance of his views on 
religious law and practice. This is unreasonable. 
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(XIII) The hiisbaiid has filed si^ ver}- voliiminoos in sup- 
port of his contention that on the facts a judicial divorce cannot 
be decreed. 

In niy opinion the fatwa are in themselves inarhnissiiilo" l)iit 
I do not think it necessary to give the reasons for this 
because their point is established from another souree. 

'The husband pra.ys: — ■ 

(a) Tiiat the direction of 21st September be set aside; 

(b) That his application for a decree of recalcitrance be 
adjudicated; 

(c) -For other or further relief. 

The wife’s case is as follows:— 

(I) That if there was proper ground for divorce, but the Katlu 
decreed, the wrong kind, the Governor should substitute an ai')])ro- 
priate decree of divorce. 

This is a proper submission. The proceeding is not appeal 
but revision. 

(II) General comment on the husbancTs case. 

(III) The husband does not support his ease by any reference 
to the well known text writers. 

Comment on the faUm, 

(lY) 'The parties are domiciled in the Colony and therefore their 
personal law is the Moliammedan iaw subject to possilde local 
variations. 

I think this is correct but I do not think any local variation 
is material. 

(Y) The wife cannot be affected by those portions of tlie petition 
which set out the correspondence between tlie hus])aiid and tlie 
Jvatbi or betv^een his solicitors and the Eegistrar. 

(YI) That on the facts “the Kathi had power to order a divorce 
and that a divorce was the only proper remedy’^ 

This is compendious but the points are discussed sex^arately 
below. 


See pages 33* 38 - 
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s (YIl ) 'The four conditions of the marriage were approved by the 

(contd.) husbaiid^s father who was the leader of the local Arab Moslems. 

The husband himself kne^v and approved them and he was then 
of age according to the Mohammedan law. The English law of 

minority applied to the wife in respect of her settled estate but 

not to either party in respect of capacity to marry. 

(VIII) The four conditions are usual and valid. 

They are not usual in this country but similar conditions 
occur in the books and in Indian cases and they are valid. 
The case also refers to Wilkinson at p. 56 but tlie condition 
there mentioned is a different one. 

(IX) The fourth condition, being valid, is enforceable and the 
wife -hs entitled to a divorce from her husbaiid'h 

True, but how is it to be enforced? 

(X) ’The husband ignored the conditions when stating his ease 
for the fatwa. 

This also is true but as the faiiva liave no weight it is not 
important. 

(XI) Inability or neglect to maintain a wife enables her to apply 
for and obtain a divorce from the Kathi. 

For this proposition Ameer Ali and Wilson are cited. Xow 
AVilson at p. 153, 6th Edition, commences with the definite 
])roposition that neglect or inability to afford proper main- 
tenance does not entitled a wife to claim a \ judicial divorce. 
He is, however, dealing primarily with the Hanafi school and 
the editor goes on to say (at the top of p. 154) that Shafei 
permits judicial divorce if the husband is una])le to provide 
her with necessaries. This is amplified at the top of p. 423 
where it is stated that ShafeFs exception is limited to cases 
where the husband is unable to afford maintenance on even 
the lowest of the three recognised scales. As to these be 
refers to the Minhaj. In Howard^s translation the passage 
begins at p. 383 and its effect is, shortly, that men are to be 
divided into three classes according to whether they are solvent, 
of moderate means or insolvent. The state is determined for 
each day at dawn and the l)arest necessities of life are sufficient 
to satisfy the law. Xawawi was clearly not considering the 
case where the wife has substantial independent means but 
even if this point be disregarded (which, in my view, would 
be unreasonable) the fact remains that when the husband 
refused $150. a month he offered maintenance according to 
his means. This would be sufficient to exclude the judicial 
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divorce in this case. Ameer Ali (at the top of p. 416) is to 
the same effect. ''Diiability to provide mainteiiance . . . .affords 
ground for faskiff’ (? fasah or pasah), 

{XII) Notwithstanding that she was (as contended above) en- 
titled to a judicial divorce without payment, she offered to ''pur- 
chased^ her divorce by returning the mas Jiaicin and $ 1 , 500 . 

(XIII) The direction complained of was in truth, a FImla or (in 
Malay) tehus talalc. 

This is correct (and is further examined in/ray page 25). 

(XIY) In pure Mohammedan law the Ivathi has power to order 
. a h h uI cL 

This contention is founded on Wilson, otb Edition at p. 150. 
In my opinion, the passage simply will not bear the meaning 
put on it by the wife’s solicitors. The substantive paragraph, 
No. 77 on the preceding page, is wholly against the eontention. 
'The commentary on p. 150 is founded on admittedly ambiguous 
authorities. What the commentator actually says is that the 
authorities on pure Mohammedan law make it probable that 
the Indian Courts would use their discretion. This passage 
is somewhat altered in the 6th Edition at p. 154 which refers 
to a Burma case of 1820 (meaning, surely, 1920) which can- 
not be found in our Library. In both editions the very next 
words refer to procuring I'luda by family pressure. 

It is also submitted that this point has never been decided. 
Actually it .wus decided in Eokiah v. ilbubakar, (though, of 
course, that decision was not available to the solicitors) but 
that case was different in a material respect (see p. 9 supra) » 

(XY) Malayan custom a wife who refiinrls the mas hiwin 

.and marriage expenses is entitled to require her husband to give lier 
,a ialah divorce and if he refuses the Kathi can order him to give it. 

This ]}aragraph is the wife^s argument for upholding the 
"Directioiffk 

(X\"I) Discussion of the terms pasali, talak, etc. 

(XVII) Eenews the tender of the mas hxwiii and marriage 
texpenses. 

< XVIII) The wife prays 

(a) For an Order by the Governor requiring the husband to 
register the divorce, in accordance with the Katlu’s direc- 
tion of 21st September, 1939, or 
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(b) For an Order by tbe Governor su])st;i tilting for that direc- 
tion a judicial decree of divorce (pasah ), or 

(c) For an Order by the Governor "hn support of the divorce^h 

The Registrar of Mohammedan Marriages, ISlr. L. Foihos,, 
M.C.S. is of opinion: — 

(a) That IrJnda is not necessarily hy consent: 

(b) 'That the direction complained of was an application of 
the Malay custom of febus ialali; 

(c) That the fourth condition is valid and therefore the wife 
is entitled to a triple divorce [tlga talah) which is 
enforceable under section 19 of the Mohammedans Grdin- 
anee ; 

[This is the crux. Flow can sucli a direction be enforced?] 

(d) 'That the wife preferred febus ialal' ‘^Tor joersonal 
reasons^’ ; 

(e) That the direction complained of is in accordance with 
Mohammedan law. 

Mr. E. J. Farrer (M.C.vS. retired) refers to the different kinds- 
of divorce and especially to the well-known condition (iaalik) 
to the effect tliat if the husband, is absent for a year divorce shall 
come to pass of itself. , On proof that the absence has oceiiiTed 
the Ivathi registers the divorce. 

Mr. Farrer suggests therefore that the Governor should confirm 
the divorce hut declare it to he under section 19 (taali'li). I do' 
not think this is possible because the condition or stipulation of 
the marriage in question was not that the divorce should come to 
of itself but that the husband should pronounce it. 

In order to understand this dispute it is, I think, necessary 
to restate one or two fundamental principles. 

First: Mohammedan divorce takes place by the act of the ])arties 
themselves (see “tMalay Family Law^^ at page 6). 

Second! I/: 'The Kathi is primarily an ecclesiastic; he is not a 
judge ill the strict English sense (see Wilkinson at p. 65). 

Thirdly: Law and religion are interwoven. 

Fourthly: The system has changed very little since the time of 
the Propliet himself when spiritual and temporal power were in 
the same hands. 
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111 pagan claims the Arabs could divorce their wives at wih, 
merely by proiioimeing talalc, but the wives had lio remedy wiim- 
ever : many of them were actual slaves. The Prophet imp(jsed some 
restrictions on the man and gave some rights to tlie woman. In 
theory the husband can still divorce his wife at iv ill, merely by 
pronouncing talak) but in practice he is restrained :-— 

(a) by religious precepts. The Prophet sternly eondeinned 
capricious divorce; 

(b) by economic considerations. The wife becomes entitled 
to various patunents. 

Technicality divorce still proceeds from the niaii, save in one 
or two exceptional cases. 

The husband can pronounce talah himself or he caii authorise 
an agent to pronounce it. 'The wife herself may be the agent. If 
a wife wants a divorce, therefore, she must in some way ])ersuade 
or induce her husband to gwe talaJc (see Wilkinson at p. 58). 

If he agrees and gives it without conditions it is called, in 
Arabic, rnuhanrL If he demands yiaynient- Iml tliey are eventually 
able to agree on the terms — then it is called, in Arabic, khnlu, 
Neither of these terms is usual in Malatvi. In eitlier case the 
divorce is founded on agreement; the husband gives falak and 
the divorce is registered as a talah divorce. Tebus is plain Malay 
for ‘■'Tedeem^h T^ebus talah is therefore a local expressioii mean- 
ing ‘^hlivorce for consideration’^ which does not ap])ear to be 
distinguisha1)le from the hliula of the text writers. 

Taalihy in my opinion, does not mean divorce and I think the 
term is misused in the amendment to our Ordinance. The expres- 
sion is nihah ta/ilih meaning ‘■'hnarriage witli a stifiulation^h In 
Malaya the usual stipulation is that if the’ hus])aud leaves his wife 
for six months, he being ashore, or for a year, he being over the 
sea, then divorce shall come to pass of itself — ialah gugoT sendiri. 
The formula varies; sometimes the phrase runs ‘'fshe may divorce 
herself with one talah/ \ 

It is true that in practice the divorce is not deemed to have 
come to pass willy-nilly. The wife may wait a while longer than 
the stipnlated period and in any ease she must satisfy the Ivatlii 
of the facts and obtain his certificate of registration of the divorce. 
But the ])oint is that the divorce is not against the will of the 
husband. On the contrary, it proceeds from him ; at the marriage 
he, or his wahil^ must actually read the stipulation in which the 
word ialah occurs. It is a point substance, not a legal fiction, 
that the divorce of a nihah taalih h m instance of divorce by ialah. 


Principles of 
divorce 
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The Crux. Ill my opinion the real, question in this case can be staled quite- 

shortly thus: — What is the true meaning and effect of the Kathi's 
direction of 21st September, 1939 ? 

The history of the matter is clear. 'The wife ap])lie(I to the- 
Kathi who, after preliminary enquiries, formed the view that the- 
case was a serious one and appointed mediators. They failed to 
settle the matter and the Katlii proceeded to hearing and adjudi- 
cation. The wife wanted divorce and the husband objected to it. 

The Condi- Xow, first of all as to the conditions or stipulations of the 

tions of die marriage. It is obvious that the wife could not obtain a divorce 

Marriage. merely ])ecause the husband objected, however unreasonably, to 

one ])articnlar visit or merely because he once asked lier to go to 
live in Penang. Clearly, therefore, it is not the case that a breach 
of any condition is a ground for divorce. Each condition inust 
he examined separately to ascertain its effect and what the appro- 
priate remedy for its breach may be. The one in question is the 
fourth; the husband has married again, yet he will not give the 
triple divorce as inquired by the condition. 

Tliere is no provision of Mohammedan law which authorises 
the Kathi to pronounce the ialali, Tlie true answer to this part 
of the wife^s case is that she acceyffed an inadequate stipulation. 
She should have insisted on wording it tliat if the husband took 
: another wife she should thereupon become entitled to pronounce 

the tri])le ialah for herself (see \\Tlson, 6th Edition, ]). 144). I am 
not imputing blame to tlie wife or her advisers; tliey could hardly 
have forseeii the present impasse but we must deal with the stipu- 
lations as they are — not as they might have been. 

Kathi’s On the ease as a whole the Kathi considered that the marriage- 

decision. ought to be dissolved on terms and he approved a suggestion by 
the wife’s representative that she should return the mas laiivin. 
In the Order (p. If) it is called talali Iclnila. The more usual 
term in Malaya is tehus falnh but the meaning is the same. A 
:i khula divorcee is completed by the giving of (Ameer All, 

1 1 p. 506). The husband himself did not agree or even submit to- 

the Kathffs award. He had resisted divorce on religious grounds 
and he objected that the Kathi had no j)ower to order JiJi-ula against 
the will of the husband. He did say, however, that he would sub- 
mit if the order were in accordance with Mohammedan law. The 
II Kathi therefore WTote to the husband a letter stating his decision 

, and enclosing in support of it a copy of the story of Sabith which 

i is the traditional foundation of Jchula, 

i, ' 

! ^ The main question is whether the Direction is a merely pastoral 

I ‘ injunction which the husband need not follow, though he might 

I be morally Justitied in following it, or whether it is a judicial 
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injiuiction which he is legally bound to obey. If the latter, there 
is a further question as to how the award is” to be enforced.’ 

The Kathi’s version of Sabith’s case is that the wife appeared Sabhh’s 
before the Ap)ostle of God and said : — ' case. ■ 

‘'T do not criticise Sabitli for his manners or his religion but 
I bate llnbelieYers'^ 

'The Apostle of Ciod said:— • 

'AViil 3^ou then return to bim his (garden) ■ 

She replied r—'^XArtainlyA 

Then the Apostle of God said :' — 

/•^Take the garden and diyorce her by making one declaratiord'' 

Wilkinson, at p. 5T, gives the following account of the same, 
or a similar, incident. 

‘■'‘•'A certain woman went to the Prophet and made a ('unijilaiut 
against her hiishand. The Prophet advised her to siiiamuler 
her hlowry'’ so as to indnce her husband to divorce iier. T 
will give tliat and more’ said the woman. ^X'ay, not more' was 
the re])ly/''\ 

AVas this direction, Ijy the Prophet himself, compulsory or 
hortatory? I liaxe no doubt whatever that it was neither ]jut both. 

The distinctions hetween Ghiirch and State and lietween Executive 
and Judiciary are now so firmly embedded in our constitution that 
we ]'eaet to them sii])conscioiisly hut in eaiiy. times tliese distinc- 
tions simply did not exist. 

AVheu Samuel forbade Saul to spare Agag was it liortatory 
or compulsory? 

AVhen a CTiet sits to administer tribal justice there is no 
Cjiiestiou of decree and execution as separate matters. Judgment 
is gi'ven and the imsnecessfnl party simply must obey, unless he 
chooses to tiee the countr}^ To defy tlie Chief and remain would 
not lie tolerated. Mohammedan law was founded when society 
was in an early stage of development and it has changed very 
little through the centuries.'^* 

Tlie Malayan Ixathi is not a judge in the modern English sense. Powers of 
If the parties cannot agree they must ^Tvait for agreement'. The 
Kathi gives them advice and adjourns the matter. Family ])res- 


See page 33 
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sure, the force of public opinion, the wearing elfect of postpone- 
ments and ^‘■'holy deadlock^" all combine to make the iinwilling 
party submit. It is clear from Wilson (pp. 147, 154) that the 
consent of the husband need not be willing consent. Eeluetant 
submission under pressure is a sufficient consent for a valid hhula. 
This is also the Malayan udew. In Siah v. Sitaiii, for instance, 
(The Customary Law of Eembau, p. 109) the Court, the Ivathi, 
the tribal Elders and the District Officer all combined to procure 
the consent of a reluctant husband in circumstances very similar 
to these. The husband now in question is in the position described 
in section 77 of Wilson but in the circumstances of this case the 
"^hnconvenieiices^’ fall chietiy on the wife. 

There are expressions in the books which, if detached from 
their context, might suggest that the remedy of judicial divorce 
is available in such cases but I am convinced that this is not so. 
The confusion is partly due to the use of ambiguous terms. In 
some ])assages the phrase judicial divorce^’ is used for judicial 
separation. Moreover, in some countries registration by a Ivathi 
is not universally necessary, as it is in Malaya, and therefore the 
approval of the Ivathi is, not essential to the validity of talal) in all 
cases, though it is necessary for /r/mZm Consequently, /r/mZa in 
those places may be called a ^^judicial divorce^k EokialEs case (p. 
10 supra) shows that a judicial divorce, in our sense of the 
term, cannot be granted by the Ivathi in a case of M'lda, Moham- 
medan law does not allow judicial divorce, in this sense, except 
for desertion (which is allowed only by Shafei), possibly for cruelty, 
and for certain rare causes called ila and la^an. Some writers 
include impotence but that is a ground for nullity rather than 
divorce. None of these apply and therefore the wife^s plea for 
pasah must be rejected. 

In India there are now no Kathis, their powers having devolved 
on the Courts, and it has therefore been suggested "that an Indian 
Court might by injunction, and ultimately by committal to prison, 
compel a husband to carry out a stipulation of the marriage (see 
Ameer Ali, p. 523). There is, however, no case in which that has 
actually been done and it is clear that the High Court of the Colony 
has no such jurisdiction. 

' The position is therefore that the Kathi has . given his direc- 
tion, which is entirely correct, but there is no legal machinery 
to enforce it and an Order by the Governor, affirming the Ivathi^s 
direction, will likewise be without legal sanction. Nevertheless, I 
do not think that such an Order would be witliout effect. The 
Mohammedan community respect their Kathis and also, like all the 
other communities, they respect the law of the Colony. If anyone 
says to the husband today: — ^^The Kathi told you to give her a 
divoree'h he can reply: — ‘^^But I have appealed to the Governor’^ 
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and this certainly helps to save his face. If, tomorrow, the friends 
and neighbours say:— 'Well, the Governor has told yon, as we 
did, that the Kathi is righf^— What is he going to do* then? 

Moreover, the husband has eontended very strenuously^ tlirough- 
out that the Ivathds order (as it has been eallkl) is againk Mohmn- 
inedaii law and it is, I think, quite practicable and" very desirable 
for the Governor's decision to be conveyed in terms which will make 
the true nature of the direction more clean This may add to its 
effect. It seems doubtful whether the husband will, for long, main- 
tain his present attitude against the Governor’s ruling but this is 
not the main point nor, in my view, a very importarit one. The 
Kathi’s order, though correct, is not enforceable by legal process 
but the unenforceability -is not due to any defect of our statute. 
I think that the true Mohammedan law relies on moral power for 
its enforcement and that the position reached under the Grdiiiance, 
unsatisfactory though it may be to the wife in this case, does, 
nevertheless, accord with pure Mohammedan law. 

It is true that in this ease the Ivathi procured the issue of a 
Police Court simimoiis and this might be regarded as an attempt 
to enforce the IvathPs award indirectly by legal means. I do not 
think that it was so intended. The summons was not for failing 
to register a divorce but for failing to attend. The husband had 
promised that he would pronounce the talalc if the Kathi’s award 
was in accordance with Mohammedan law. 'The Ivathi had sup- 
ported his award with authority which must have seemed to him 
conclusive. More than two months had elapsed and the Kathi 
had merely been told by the hus])and, by letter, that he was pre- 
paring an application to the Governor. Xo official notice of any 
kind ap])ears to have been given to the Kathi. In these circum- 
stances I think the Kathi was entitled to proceed as he did, apart 
from the fact that he had been so advised by the Eegistrar. He had 
clearly no intention of registering the divorce himself (as was 
wrongly done in Eokiah^s ease, supra). He was seeking to compel 
attendance in order to make the husband declare his attitude and, 
if necessary, to subject him to further moral pressure. The husband 
could have attended and applied for, a postponement on lus under- 
taking to lodge his application for revision within a specified 
time. Had he clone that he would not have been prosecuted. 

On this aspect I think that our legislation has a flaw. We 
ought to fix, by Eule, a time, say one month, within which appli- 
cations under section 25 must be lodged. 

For all these reasons I am of opinion that both the husband's 
petition for revision and the wife^s cross-petition should be dis- 
missed but that the decision should be conveyed to the parties in 
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specdally eliosen terms. The nature of the terms suggested will 
appear from the accompanying draft letters.* 

The Hon. Mr. C. G. HOWELL, K.C., Attorneys Generd, (After 
acknowledgments). 'This matter has hung fire for a long time, 
chiefly owing to the dilatoriness of the parties, and the time has 
now come for His Excellency to give his decision. 

There are three points for decision — 

(1) Whether a stipulation, agreed to at the time of the mar- 
riage, that the husband would not marry another wife 
during the lifetime of Inche Eatimah and that if he did 
he would, if so requested, immediately divorce Fatimah, 
with three talalc, is valid according to Mohaminedan law ; 

(2) Whether the Chief KatlWs ^‘decisioii'^ of 21st Septemher, 
1939, was in accordance with Mohammedan law ; and 

(3) Whether there is any ground for the husband s allegation 
that the wife was recalcitrant. 

As to (1), I think there is no doubt that this is a valid, and 
by no means uncommon, stipulation. It comes ill from the peti- 
tioner to attack the validity of the conditions upon which he was 
enabied to marry. He was of age according to Slohammedan law. 

As to (2), this is the crux of the matter and I do not think 
that eitlier party has stated the position accurately. The position 
is curious to our way of thinking because the Chief Ivathi has not 
purported to decree a divorce at all — he lias merely directed the 
husband to divorce his wife, as he is under an obligation to do. 
There is, as far as I know, no legal means of enforcing such a 
direction whieli, liowever, would normally be olieyed without ques- 
tion by a good Mohammedan and will, I ho])e, be obeyed in the 
present case if His Exeelleiicy sees fit to decide that the Chief 
Kathds decision is in accordance with Mohammedan law. I have 
no doubt that this position arises from causes now almost obscured 
by modern divisions of ecclesiastical, judicial and executive power ; 
in the days of the Prophet there would be no visible separation of 
these functions and in any of the cases cited it is difficult to see 
whether any particular decision or dimetion was made or given on 
religious, legal or other grounds and this was pro])ably irrelevant 
because it was unquestioningly obeyed. In my o])inion the deci- 
sion of the Chief Xathi was in accordance with Mohammedan law. 

As to (3), it follows from the above that the wife wms not 
recalcitrant. 


See' pages 31, 32 
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There are several subsidiary points which are outstanding' hut; 
they are dealt with in the draft letters which I eiiciose. 

The decision of the Governor, His Excelieney Sir Slienton Governor's 
Thomas, G.C.M.G.. was contained in the follow in'g* letters from decision', 
the Colonial Secretary to the solicitors for the parties. 

Letter to the IlushancVs Solicitors, 

I am directed to refer to the application of your client, Syed 25 Sept. 1941 
Ahmad bin Omar Alsagoff, for revision of the decision by the Cluef 
Kathi of Singapore, dated :^lst September, 1939, in the dispiue 
betiveen your client and his wife, Inche Fatimah Ibnti Ibiiiig 
Lahalida, and to inform you that His Excellency the Go\-ernur lias 
considered your clientis petition and the connected documents and 
has come to the following conclusions on the questions at issue. 

(a) The four conditions or stipulations of the marriage were 
valid according to Mohammedan lawx They were agreed to by your 
clients father, Syed Omar Alsagoff, and also by your client him- 
■self, then about twenty years old, and are binding on your client. 

(b) The decision of the Chief Kathi of 21st September, 1939, 
was in accordance with Mohammedan law^ 

(c) Your clientis application for a declaration that his wnfe, 

Eatimah, was recalcitrant was, by necessary inference from tliat 
■ deci si on , di sm i sse d . 

1 am to add that the Governor finds no evidence of any bias 
against your client on the part of the Chief Kathi. Oji the con- 
trary, it appears that the Chief Kathi showed patience and tliorough- 
ness. ' 

I am also to point out that the Police Court summons of which 
your client complains did not charge him with failing to register 
tlie divorce but with failing to attend at the Chief KathTs office 
when so required. It was your elienPs duty to attend on the 
211(1 December. He had not then lodged his apiilieation for revi- 
sion and his mere statement that he was preparing a petition was 
not a sufficient reason for failing to attend. If he had attended and 
applied for an adjournment, pending revision, further time, could 
have been granted. 

It appears that your client may not have understood correctly 
the decision in question and modern distinctions between religious 
injunctions and judicial injunctions may have obscured tlie true 
position in Mohammedan law. The command to Sabith to pro- 
nounce the talah w’as not one which it was open to Sabith to dis- 
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regard. In the Colony the law of the Pro])het is preserved with as- 
little change as is possible and the Chief Kathi is the local repre- 
sentative and inheritor of the traditional authority of tlie Prophet. 
In pursuance of that authoritty he directed your client to pro- 
nounce the ialal\ Your client stated in his evidence ])efore tbe 
Chiet Ivathi that he would submit to the (liief Kathfs 
decision if it was in accordance witli the Mohammedan 
law. The Governor, in exercise of his statutory powers, has ]iow 
decided that the decision is in accordance with the Mohammedan 
law. Messrs. P)raddell Brothers are being advised accordingly and 
they will send the ring and the mas Icciwin. of $22.50 to you. It 
is therefore expected that your client will pronounce the triple 
ialal' and duly register it as soon as soon as possible. 

I am to request you to inform me when this has l)een done 
so that directions may be given for the summons against your client 
to be withdrawn, 

Lefiw to the Wife's Soliciiors. 

I am directed to refer to the differences between your client,.. 
Inche Fatimah binti Daing Lahalida, and her husband, Syed Ahmad 
Alsagoff, and to inform you that His Excellency the Governor has 
now considered their petition and cross-])etition for revision of 
the Order made by the Chief Kathi of Singapore on 21st September,, 
1939. 

The Governor is of opinion that the Order complained of is in 
accordance with Mohammedan law hnd. that in the circumstances 
it was properly made Imt it may not have been correctly understood,. 

The direction of the Chief Kathi given on 21st September,. 
1939, followed the precedent established by the Prophet in Sabitlds 
case but it is not susceptible of enforcement by modern legal 
methods. In the circumstances of this case, however, and having- 
regard, among other matters, to your clienPs prayer for an order 
^hn support of^ the Chief Kathies decision, the Governor has in- 
formed Syed Ahmad, through his Solicitors, that his pro})er eon r so 
is to })ronouiice the ialah as directed and to register the divorce. 
You should therefore send the ring and the sum of $22.50 to 
Messrs. Sisson & Delay, 

It is not necessary that your client should refund the $1,500.. 
on account of marriage expenses. 

The wife^s solicitors accordingly sent the ring and $22.50 to- 
, the husband^s eoHcitors. 
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The liiisbaiitbs solicitors replied to the Goloiiial SecTctary 
.as follows: — ■ 

We have the honour to acknowledge receipt of your letter 
of the 25th ultimo. Our client has, of coiirse; eaiwial out His 
Excellency's clirection and has granted a divorce to his wife. 


Notes, 

To examine the question of the admissibility of the falmi would 
have involved a lengthy digression into the law of evidence. They 
were open to challenge on a number of grounds but it is probaldy 
sufficient to say that they were not ante litem niotam. The Attorney 
General concurred in rejecting them without comment. ( See also 
page 38.) 

With regard to the observations on page 30 regardnig sepa- 
ration of powers it is not the ease that what are called modern 
distinctions are general in the modern world. 

The husband in. this case was an Arab. Had he been residing 
in Saudi iirabia his attempt to distinguish between ffiidvice^^ and 
‘ffirdeH' w^oulcl have received shorter shrift. 

H. C. Armstrong’s biography of King Abdul Aziz contains 
several illustrations of the enviable judicial methods of that Euler 
who, be it observed, still reigns. 

A certain woman complained that her neighbour's cow had 
‘eaten the young lettuces in her garden. The defendant denied 
this. King x^bcTul Aziz ordered the cow to be killed. His scimitar 
man slew the cow on the spot. '^Opeii her stomaclT' said the King. 
The cow^s stomach contained undigested green leaf. ^^But what of 
the carcase, Sire?’"' ^^The meat is the womans damages^^ said the 
King. 

That was a question of fact, disputed at first instance, but 
appeals from Kathis are disposed of no less expeditiously in Arabia 
Eelix. 

Procedtire under the Mohammedans Ordinance, 

Mufti. 

.Tn Eokiah v Abubakar, (p, 10) the Eegistrar of Mohammedan 
Marriages, Penang, sat with two Mufti to hear the appeal. It 
■appears that there was a panel of Mufti from whom two persons 
were chosen, subject to challenge by the parties. It is, however, a 
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question wlietiier the Orclinanee contemplates the appointment of 
more than one Mufti for each Settlement. 

Advocates aed Solicitorso 

In the same ease the Eegistrar had to consider the somewhat 
difficult question of the position of advocates and solicitors under 
the Ordinance, and after much deliberation he excluded them from 
the hearing of the appeal. This decision was based partly on 
grounds of policy and par% on the somewhat vague provisions of 
the Ordinance. 'The point wns not taken in the petition for revi- 
sion so no opinion on it was expressed by the Attorney Genera] 
or by the Governor; 

The Eegistrar thought that since the proceedings from the 
Kathi to the Governor are all under the one Ordinance the solicitorts 
right to act, if it is a legal right, must exist either at all stages 
or none but this is not necessarily correct. It is possible that 
dihereiit considerations apply at first instance and on. appeal. 

It does not a|)peai.y that a lawyer had ever aetnallv sought 
audience ])efore a Ivathi but solicitors had been consulted ])y both 
sides during the proceedings before the two Kathis successively 
concerned in this case and the delay and frustratioji were attributed, 
ill part, to tlieir intervention. It is clear from the Ordinance as a 
whole that the intention is that Mohammedan law should he admi- 
nistered as far as possible by Moslems and without reference to 
tlie English law, procedure or language. Some of the forms used 
for registration may he printed in two languages for convenience 
hut the K'atliis are not required to write or speak English and few 
of tliem do so. It is not desirable that they should. Their func- 
tion is to know and a]q>ly Mohammedan law and the customs ot 
the commmiities concerned. 

Xow a solicitor is primarily an agent and the Mohammedan 
law has various provisions concerning agency. Mawawi mentions 
many acts which a party may do by an agent, esjiecially in relation 
to marriage and divorce. Over and over again it is laid rlown that 
the agent must he a sane adult Moslem and in relation to the 
matters here considered it is usual for the agent to he choscu with thc' 
approval of the Kathi from the relations or friends of the principal. 

Ill English law a man may, in general, employ any agent he 
pleases but, for reasons of public policy, his choice is limited in 
matters requiring special skill, to a panel of qualified ])ersons. 
For instance, only licensed persons may he emj)loyed as pilots or 
auctioneers. The so-called right or exclusive ]>riviiege of a soli- 
citor to represent his client in litigation is not in truth a right 
of the solicitor but a linaitation on the right of the client to choose- 
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liis agent. This is explaiiiecT in the very: interesting jiidoine of 
Mr. Justice Deane, as he then was, in Mmicleli v Meibr 1929 
..S.S.L.E. p. 152.' 

It appears therefore that on principle and nor merely as a 
inatter of practice, a partj has no right to be legally represented 
in proceedings before a Ivathi though he may be re]n\?seiited bv a 
suitable Moslem agent. As a solicitor need not liave any more 
knoydedge of Molianimedan law than any other Moslem he is not 
specially fitted to lie such an agent and professional feeling would 
probably lead him to decline unless there were no other suitable 
person available in the particular case. It is probably for this 
reason that the point has never been specifically raised. 

The legal po>sition is, shortly, that a Solicitor has no right or 
privilege of audience before a Kathi. If he is not a Moslem he is 
disqualified. If he is a Moslem he is eligible in the same way 
as any other Moslem. 

In an appeal where the Eegistrar sits with the Mufti the same 
principles apply. • 

But in appeals to the Eegistrar alone different considerations 
arise. Such proceedings are unknown to the traditional Moham- 
medan law; their whole existence depends on the local statute; 
they are conducted by non-Moslems and in the English language. 
There does not appear to be any reason founded on principle or 
convenience why any solicitor should not prepare grounds of 
.a])])eal and also appear at the hearing in such eases. The Eegistrar 
is probably not a Court although some of liis proceedings are essen- 
tially judicial in character and the procedure is regulated, though 
]]ot compreliensively, ].)y Eules made under the Drdimmee. It 
seems, however, that if the issue were forced, as in Mellorbs ease, 

■ sujmiy he might he directed to allow a solicitor to a])pear and argue, 
if he were sitting alone. 

As to the ])reparatioii and filing by a solieifor of grounds of 
; a]) peal to the Eegistrar there might be a difficulty because it would 
not be known at that stage whether the Eegistrar would sit with 
the Mufti or alone ; he might wish to see what the grounds were 
before he decided. If he were consulted at that stage he could 
use liis discretion according to the nature of the ease. In so far 
as tlie appeal turned on the construction of the Ordinance skilled 
legal aid might be welcome. If the main issues were of pure 
Mohammedan law the intervention of a solicitor miglit be of 
little use. In Bokiah's case the Eegistrar allowed solicitors to 
file grounds of appeal but refused to admit them to the hearing and 
this was almost certainly a sound exercise of discretion in the 
''Circumstances. 
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AvS regards the record of the appeal, the Eegistrar promptly 
•supplied to the solicitors a copy of his notes of the hearing to 
enable them to prepare the application for revision by the Governor 
but, despite their vigorous protest, he ref iised to give them his 
grounds of judgment His chief reasons were that no precedent 
for giving them could be found; that since the statute and rules were 
silent it was in his discretion; that he eonsidered it undesirable 
for solicitors to act in proeeediugs tinder the Ordinance and that 
the notes of evidence were sufficient for their purpose. xHso some 
of his observations on the procedure were of a confidential nature. 

With all due resj)ect to the Eegistrar it is submitted that his 
view that the notes of hearing were sufficient was misconceived. 
Til a case raising several issues, some may be decided in favour 
of tlie losing side. If an appellant has only the notes of hearing 
without the grounds of judgment he is handicapped, for he cannot 
confine his appeal to the points really decided against him. 

In the end the Eegistrar prepared his grounds of judgment 
in two parts. 

It would have saved a great deal of trouble for himself and 
every one else if he had delivered the first part, which is reproduced 
on page 12, to the solieitors and sent the second part to the 
Governor in the form of a report on the ease. There is no reason 
why a Eegistrar should not send a supplementary report to the- 
Governor whenever he thinks fit. 

Revision. 

The position of solicitors in Eevision by the Governor is less' 
difficult. Where a right of appeal to an administrative or other- 
authority is given and no special procedure is prescribed, the ordi- 
nary procedure of that authority is applied by necessary implication. 
The procedure of the Governor is well settled. The applicant sub- 
mits his case in writing, with or without the aid of a solicitor as he 
pleases, to the Colonial Secretary who calls on the officer or depart- 
ment concerned, in this instance the Eegistrar of Mohammedan 
Marriages, to furnish the record or other relevant materials and a 
statement of his own opinion on the matter. If the case so requires, 
the Colonial Secretary affords to the opposite party an opportunit}^ 
to reply; he then obtains the written advice of such officers or 
, other persons as he may desire to consult and the Governor gives- 
his decision. As any question involving a point of law is inva- 
riably referred to the . Law Officers detailed rnles of procedure at 
this stage are quite unnecessary. 
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In Syed Ahyiiad v Patimab (page 14) the question whether 
the Clovemor would hear legal argument was expressly raised bv 
the Solicitors for the parties. 'The Law Officers told tiiem. that as 
no ease was known where there had been such a hearing they should 
proceed as above, in the^ first place, adding that the" point would 
be considered further, if necessary, after perusal of the written 
submissions. In the event, the ordinary procedure proved adequate 
and the Attorney General pointed out that no party had any right 
to be heard by the Governor. [This does not ^nean tliat the 
Governor has no power to hear advocates if special circumstances 
make it desirable] . 

There is, how’ever, one flaw in the existing Bule>s. The Law 
Officers cannot have any control over the proceedings until the 
-application for revision has reached the Colonial Secretary. If 
delay and useless correspondence are to he avoided it is essential 
tliat the parties should know what steps they should take to l)ring 
the matter before the Governor for revision. 

The delay in filing the application in Syed Al]mad'’s case had 
.several unhappy results. It was therefore recommended that a short 
.additional Eule should, be made, setting out what the parties are 
required to do at that stage and limiting the time within which 
the application may be lodged. Had such a rule been in force in 
1939 Syed Ahmad’s petition would have been reduced to less than 
half its actual volume; it is doubtful whether Fatiinah would have 
been called upon to reply and the proceedings would have been shor- 
tened by not less than a whole year. 

As the Japanese entered the war only a few days after this 
recommendation was submitted no action could be taken but the 
•draft rule is ])rinted here so that it may yet be considered ])y the 
Eule-making authority and also, since it embodies the substance 
nf lost precedents, it may be useful as a guide to sound practice, 
-even without any legislative force. 

Proposed addition to the Mohammedan Marriage and 
Divorce Rules. 

[19S6 OM.B., p. 115] 


‘^‘'13(1) — An application to the Governor for revision of any 
proceeding under section 25 of the Mohammedans Ordinance may be 
in the form of a letter addressed to the Colonial Secretary and 
imust be delivered to him by post or otherwise within one month 
from the date of the decision, order or act to be revised. 

IdJfS] Royal Asiatic Society., , 


(ii) . The application must be in diiplicate and must: 
contain:— 

(a) A eo'ncise statement of the decision, order or act ; 

(b) A concise statement of the grounds of objection; 

(e) A concise statement of the relief claimed. 

(iii) . The Colonial Secretary will, if necessary, call upon the^ 
opposite party to reply to the application and will fix the time 
within which the reply is to be delivered. 

(iv) . The Governor will ordinarily decide the matter on the 
evidence already recorded. No additional evidence of fact or • 
opinion oi fat wa may be adduced unless the permission of the 
Governor to adduce such further evidence is first obtained.^^ 

Fatwa. 

It is not unusual for the parties in these cases to seek to sup-; 
port their arguments by submitting written opinions on points 
ot* Mohammedan law. If these are taken -from published works, 
they are not inadmissible but there may be great difficulties in 
translation and especially in ascertaining their true context; alsO' 
there may be grave doii])t as to the weight which may be attributed 
to authorities not specified in the •Ordinance. The use of such 
extracts should therefore not be encouraged. 

Where, however, it is sought to adduce the opinions of living 
persons dilferent considerations arise. The Kathis are not ac- 
quainted with the Colonial law of evidence. . The Eegistrar is 
probably not, and the Governor is certainly not; a CAiirt; from 
this it is frequently argued, (not onW. under this Ordinance hut 
under other laws too) that the Evidence Ordinance does not apply 
and that the parties can therefore put forward wdiatever materials 
they choose. Nothing could be more dangerously mivsleading. It 
may be correct that the Evidence Ordinance is not technically 
binding on the Eegistrar or on the Governor but the law of evidence 
is not an arbitrary system like the laws of chess. It has been 
built up during centuries, mainly by practical decisions; its chief 
provisions are not essentially technical; they are permanent ])rin- 
ciples necessary for the ascertainment of truth. If a faiwti would 
he legally inadmissible in a Court, not merely for want of some 
technical requirement, such as certification, but inadmissible on 
on principle because, for example, it was given only after the dis- 
pute arose, tlien it is not entitled to any weight. Also if, as often 
happens, no indication is offered of the ihrm in wliich the question 
was put, the answer is vitiated. Fatwa of this kind slionld therefore' 
be rejected, as in Syed Ahmad v Patimah, (see p. 33). 
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Expert Witnesses, 

The question whether a witness may 1)6 called to a'ive oral 
c\'id,ence of the Mohammedan law is not free from difficulty/'^ The 
general }3rinciple is that the Court itself jaropounds the law and 
receives eAudence only as to matters of fact. The ])ractice oi' the 
Katliis at first instance seldom, if ever, departs from tliis rule. 
The general principle on appeal is that further evidence is not 
admitted except as to matters which the party could not reasonahlv 
have proved at the hearing. As the Eegistrar is usuallv Avitlion'r 
ex])ert personal knoAvledge of the Mohammedan law it might lie 
difficult for him, sitting alone, to decide questions of that law'aiui it 
is ])robahly for that reason that Mufti are appointed. It is sidmiitiecl 
therefore that where an appeal involves the decision ot difficnll 
points of Moslem law the Eegistrar should ordinaTily sit with the 
Mufti and not admit oral evidence of the latv. Where he sits alone 
it is a matter for his discretion but he should only adinlt such 
evidence in special circumstances. 

In Boldalrs case the Eegistrar though sitting with Mufti,, 
alloived an eminent local Moslem to be called as an expert on the 
Mohammedan latv ; the wvitness immediately sought to prove the 
opinions of other persons as well as his OAAm, thus introducing fur- 
ther difficulties. The precedent is therefore one to he folloAA'Cd 
only Avith great caution. 

Author^s Note. . 

The AATiter Avisiies to em})hasise the fact that these observations 
on procedure v-ere formulated wdiile the case was still under actiA’e 
consideratio7L and long before Ins appointment to his present posi- 
tion. They are the opinions of a text AATiter only and must not 
be taken as in any Avay binding on the author, still less on any 
of his colleagues, avIio in the unlikely eA^ent of such a question 
requiring judicial decision might come to different conclusions after 
hearing argninent. 

The decisions of the Governor are, of CMDurse, binding on 
Eegistrars and Kathis. 

Bibliography. 

For Bi1)liography, see page 130. 

In addition all the Avell-knoAvn works on Mohammedan laAv aA-ail- 
able in Singapore AA^ere consulted, , 

See Lafon v. Ramah, 6 VMS, Rep. 128 (C.A) but that decision has often been 
disregarded in practice and is now a doubtful authority. 
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INTRODUCTION. 


The Question. , ^ 

111 Tampiii Distribution Suit Xo. 11 of 1938 the Disrriet 
Ofltcer stated a. case for the opinion of the Judge and Mr. Ju>tice 
Cusseii held that the land in question should be'distrilnited accord- 
ing to local custom. The Eesident of Xegri Seinbihm asked for 
the views of the Law Officers “^his to the best way to safeguard tiic 
position, in view of this judgment' and in Ibl-t) the Law Otlicers 
invited me to give my opinion on the matter. Two jiapers were 
submitted — X.S. 1396/37 which includes a copy of the judgment 
mentioned above, then unreported, and N,S. 1179/29 which deals, 
among other matters, with the Gustomary Tenure Anieiidment 
of 1930. These papers contain opinions and decisions of a numj)er 
of Judges, Eesideiits and District Officers including one memo- 
randum which goes back to the first migration of tlie Malays from 
Sumatra. The discussion ranges over the whole period from pre- 
history to the latest decision and the matter was therefore re- 
opened in a very broad and general way. The ])rol)lem on which 
advice was sought had not been formulated ; it was still under consi- 
deration when the Japanese invaded Malaya and arose again very 
soon after the reoecnpation. Perusal ot the correspondence shews 
that the actual question at issue is a limitsd one wliich may be 
stated thus: — 

"DVliat are the rules of distribution of the land, other than 

ancestral land, of deceased Malay pro])rietors in the Districts 

of Kuala Pilali, Jelebu and Tampin?^^ 

There are statutes which provide procedure but there is no 
Statute ot Distributions which applies to Malays in any of the Malay 
, States. 

The opinions of the District Officers vary considerably and 
•some of the decisions of the Judges, on appeal from the District 
Officers, are conflicting. It is therefore ]ieeessary to go back to 
first principles and also to trace the history of the matter and the 
effect of legislative changes- 

The officials concerned may he divided into three classes, the 
District Officers, who are mainly concerned with individual eases 
at first instance ; the Residents who are concerned with a certain 
class of cases on appeal and are also concerned with the matter 
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in its more general aspect in their capacity as legislators and the 
Judges who are concerned only with particular eases on app( 3 al. 

The Approach to the Problem. 

These officers are drawn from different bran of the public- 
service; they ditfer widely in experieneev Imowha^^ and outlook 
and therefore they approach these problems in very different ways.. 
Tnevitably their coiiclusions are discordant. A Malay Officer niay 
liave had. many years of experience in land offices, but he has had 
no training, legal or otherwise. He may have been ^diistructed” 
by a Eesident that a particular statute had a certain effect. A 
Judge may have spent tw"eiity years in the Ghinese Protectorate, and 
passed the Bar examinations while on leave, after which he may 
have conducted many prosecutions in assize courts and drafted 
(or adapted from English models) many Eules and Eegulations- 
for the (Jazette. Even if they "come to the same conclusion as 
to the technical effect of a statute in a given case, can it be said 
that they were in agreement? AYhere written judgments are 
delivered it is often found that they reached their conclusions hy 
totally different routes and were never in agreement as to the ratio' 
decidendi. In Induiffs case, discussed at ])age 88 infra, neither 
the Collector nor the Judge ever touched on the question which 
w'as at issue between the parties. 

I think every one is aware that the Malays of Negri Sembilan 
follow a special custom or adat relating, among other matters, 
to property and inheritance, which differs from the general law. 
This, ' however, is not enough to enable anyone to follow this- 
correspondence because the various officials who have already con- 
tributed to the discussion do not use their terms consistently. In 
particular, few of the administrators have ever formed in their 
own minds any explicit idea of what they mean by '^ffhe general 
law’^ and this is one of the reasons for their divergencies of view. 

The General Principle of Law. 

Actually there is no ''general law’^ in the sense of a general 
law of inheritance. The only general proposition is that in matters- 
of a personal nature such as divorce, guardianship and inheritance, 
the court ascertains and applies the law or custom to which the 
parties are subject. This is a principle not only of the English 
law but also of many foreign laws. 

If the deceased was an Englishman settled in England his. 
property devolves according to the English law relating to distri- 
bution. If a Frenchman dies leaving personal property in 
England, then the law of England is that the property must be 
distributed not according to the English law but according 
to the French law’ of distribution. The rules for deciding whether 
p, . a foreign, law applies are part of that branch of English law which 
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is called "'the Conflict of ^ The rules for deeidino' what 

actually is the foreign law, on a particular point, are par^of the 
law of eAddenee. 

But in countries such as India, Avhere the population is not 
homogeneous, it is not possible to settle a question Arith referenc^^ 
merely to the country to A\diieh the deceased belonged because there 
is no laAA’ of inheritance applicable to India generally or eA'eii to 
.all the people in any given province. An Indian cmxrt ascertains 
to Avhich community the deceased belonged and distrilxutes the 
property according to the laAv of that community. Therefore, if 
an Indian dies leaving property in England the court in England 
ascertains and applies the laAv of the community in question. This 
is a specialised branch or subdiAusion of the topic called the Con- 
flict of LaAvs. 

It is essential to bear in mind that the laAV to Ixe ascertained 
is the hiAv of the community and the community may be defliied by 
reference to place, as France, or to Nationality, as in the case of a 
German resident abroad, or by race, as in the case of a Chinese in 
Kedali or in certain circumstances by reference to religion. It is 
important to notice this qualification concerning religion. It can- 
not ever be the rule that religion is by itself decisive for the simple 
reason that, for example, neither Christians nor Buddhists liave any 
religious laAv of inheritance. Moreover, even in India Avhere tAVO 
of the most AAddely practised religions have a laAV of inheritance, 
it is not correct to say that inheritance folloAVs the religion. There 
are established communities Avhich were originally Hindu and 
later Avere coiiA^erted to Islam but retained the Hindu law of 
property as a customary law. The Indian Courts apply the Hindu 
laAA" of inheritance to these Mohammedan communities. In Malaya, 
Ave are, of course, in a position similar to that of India; Ave have 
an internal conflict of laAvs. 

The only Avay, therefore, in which the proposition can be truly 
stated in general terms is by reference to the community and it 
is usually and eompediously expressed by saying that "the law 
follows the persoiflh 

Noav this proposition is part of the statute law of the Malay 
States. Section 184 of the Probate and Administration Enactment, 
AAdiich applies to all estates under $3,000 regardless of race and 
religion, expressly Enacts that the estate shall be distributed accord- 
ing to the laAv or custom having the force of laAV, applicable to the 
deceased. Nevertheless, many administrative officers and some of 
the Judges consciously or unconsciously fight against this principle. 
Ambiguous terms sucli as "Customary laiid’^ have induced in their 
minds the idea that the law follows the land. They do not realise 
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that they are figliting against the express terms of the very statute- 
which gives them jurisdiction. 

The judges also differ among themselves but along different 
lines of cleavage. Some few appreciate (though seldom expressly 
stating) the fundamental proposition that ^ffhe law follows the 
])ersoiff^ while others remain oblivious of this principle and base- 
themseh'es on a literal interpretation of isolated sections. As these 
actually deal only with procedure, consistent propositions of sub- 
stantive law cannot be deduced from them. The judges, however, 
do coniine themselves to what they consider the existing law to 
he, whereas the administrators not infij^quently fail to distinguish 
an opinion as to Avhat the law is from an opinion as to what the 
law ought to be. 

Tlie consequence of all this confusion of thought is, naturally,, 
that the discussion has become almost unintelligible. It is only 
possible to follow the arguments in the minute papers if the reader, 
so to speak, changes his spectacles to suit the idios;ynerasy of each 
writer in turn. 

The first question is to ascertain the personal laW' of the 
Malay community of these Districts. 

Background of Comparative Law. 

In order to understand what has been written in the- papers 
already and what is to follow it is, I think, absolutely necessary 
to acquire a clear idea of the different elements of the law which 
come into real or supposed conflict. Fortunately we have at hand 
a monograph which is at once clear, concise and authoritative. I 
therefore invite every reader of this opinion to pause here and to 
read, or re-read, the late Mr. Wilkinsoiffs ^Tjaw — Introductory 
Sketeldh,one of the official ^Tapers on Malay Subjects” published 
by the F.M.S. Government. It occupies only some sixty ])ages of 
very large type but it provides the indispensable foundation of com- 
parative law without which any intensive study would be ])uilt up 
on sand. 

I would also invite reference to a very short essay (with 
illustrative cases) on Malay Family Law written by myself and 
published in this Journal in May 19r3?' (There is a copy in the 
Colonial Office Library). I do not, of course, invite comparison 
of my own work with Wilkinson’s, still less do I claim that it is 
authoritative except in so far as it is based on the cUvSes and pre- 
cedents cited but I may perhaps be permitted to refer to my ])ub- 
lislied waitings if only to avoid repetition. I might remark here that 
one reason why my opinion was sought probably was that I have a 
qualification which very few others have ever had the opportunity to 
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acquire. I was for many years a District Officer and actiiallv dealt 
with these distribntion problei^^ first hand in botii customary 
and nonwnistoniary districted I hare since become a member of 
the Colonial Legal Service and thus combine in my own ])ersoii 
something of both sides in the eontroversv. 


HISTORICAL OUTLINE 
The Malay States Generally 

As the reader will now have gathered, or reminded himscllV 
from Wilkinson, Malay custom ivS of two kinds — adal perpafeh, in 
the ‘■'teustoinary^^ districts, which is tribal and aduf iempuptfouii 
in the other districts which is much the same as adai perpid'eh i'li 
so far as inheritance is concerned though the triljal organisation 
has disappeared. Mohammedan law is wholly different from both. 

In Malaya, before the British period, the law of the Malays 
relating to property was, in iSTegri Sembiian, adat perpnfeh ami 
and ill the other States, adat perpaieh in deeay, under monarchical 
influence (Wilkinson, p. 36). The moiiarchs were Mohammedans 
but their influence on the law was in the main political rather 
than reiigions. It is doubtful whether they introduced any more- 
Mohammedaii law into the northern States than was introduced 
in I^egri Semliilan. The}' certainly did not adopt the Mohammedan 
law of succession, ilboiit 1886 the Perak State Council ordered 
the land of a major chief to be transmitted in the female line 
(Wilkinson, p. 37). 

The main difference between Hegri Sembiian and the other 
States was that the Xegri Sembiian still retained their tribal poli- 
tical organisation and, with it, the tribal restrictions on dis])Osal 
of land. The other States had lost their tribal organisation but 
the matriarchal law of succession to land survived. This was be- 
cause the law relating to property is more conservative than the- 
law relating to .persons. 

The Mohammedan law of marriage and divorce had been 
adopted to about the same extent in both regions. The extent was’ 
considerable but it was not complete and it still is not complete.. 
The important feature of rnm Tcawih was, and is, pre-Mohammedan 
adat. It is not the same as 7nahr (Wilkinson, p. 53).*^ 

May I here remind both English and Malay officials that ''dowry” means property 
settled on a bride by her own parents. Mahr means money paid to the bride- 
herself by the bridegroom. Mas haw'm originally meant money paid by the" 
bridegroom to the bride’s parents but, by confusion with mahr, is now paid (or 
more usually promised and left as an outstanding debt) to the bride herself, 
though by survival of a principle of adat the amount depends on the rank of 
the father, especially among chiefs, 
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At the commencement of the British period therefore the law 
•of marriage and divorce was Mohammedan Jaw ’with some omissions 
.and with some retained featiires of a&fi; th of property was 
wholly adat but it was not uniform over all the States, 

So far as I Iviiow the question what wns the personal law of 
the Malays at that time has never been examined. 

Some of the early treaties contain expressions such as ^Alalay 
religion and custond’ and ^Alohamniedan religion and custom’^ 
which shew that it was realised from the start that the Mohammedan 
religion was not the only matter to be considered. There is, ])e 
it noted, a difference between law and religion ; a man may be a 
Mohammedan by religion without being subject purely and exclu- 
sively to the Mohammedan law. Someone therefore invented 
the phrase : — 

‘hiccording to the Mohammedan law as varied by local eustondb 

This at least recognised the existence of the difficulty but it put 
the cart before the horse. It suggests that the Mahiys began -as 
Mohammedans and later adopted variations to suit their local cir- 
cumstances, whereas the historical fact is that in their pagan era 
they developed a body of customary law suitable to a community 
of agricultural peasants and later, following religious conversion, 
they adopted some of the Mohammedan law while retaining impor- 
tant parts of their customary law. Moreover the Mohammedan law 
became fixed within a century or so of the death of the Prophet, 
since when it has not been and cannot be ^h'aried’h 

In my opinion the personal law of the Malays in 1875 was 
a eom])ination of adat and Mohammedan law which wmuld have 
been less inaccurately described by the expression : — 

^‘^according to ancinnt Malay custom as varied by the Moham- 
medan law, where the latter has been adopted^h 

lYhat then is the personal law of the Malays at the. present 
time? In my opinion it is still, as it was then, adat varied by 
the adoption of . part of the Mohammedan law, but . this is not say 
that the law has not changed. Tlie adat may have developed and 
decayed and Mohammedan law may have been more extensively 
adopted and changes may also have been made by statute. 1 think 
all these things have, in fact, occurred. 

It may be objected that the phrase I have devised is so vague 
and general as to be of little value and that I have not answered 
my own question — ^^What is, the personal law now?’^ This is the 
crux of the problein, . : 
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The personal law has never been settled by statute and tliere 
are not enough decided eases to enable either a judge or a text 
writer to deduce an explicit rule by which to decide all the sljecilic 
points of the law of inheritance which the Bistriet Oflicers are 
called upon to decide in the course ' of their daily work. This 
diificulty is not peculiar to iSiegri Sembilan but it arises there more 
frequently because the differences between Districts are more 
marked. 

Where ownership of land rests on bare occupation without 
any kind of registration of title neither the executive nor the 
judiciary is’ often concerned with disputed succession to small 
holdings; they are probably more troubled with disputes as to 
boundai'ies. Where they give titles based on survey they settle 
the boundaries hut it then becomes necessary to deterinine the suc- 
cession on the death of every individual liolder. On the death 
of tlie first Malay owner of registered land therefore leaving a 
widow, a son, a daughter, a father and a sister, they had to settle 
tlie succession among themselves (with or without the aid of some 
locfal elder) or else litigate the matter under the Land Enactment, 
The Collector knew that the parties were Mohammedans but he 
also knew that the Mohommedan law was treated as ca])a])le of 
variation by local custom. Disputes were rare and where a difficulty 
arose it was in practice often bridged by the local Ivathi declaring 
a rule of adat to be a rule of Mohammedan law. In Baton v. 
Eamah, for instance, tlie Chief Ivathi of Selangor, giving sworn 
evidence in the Supreme Court, stated that where a husbaud and 
wife acquire property and one of them dies, such property is divided 
equally between the survivor and the heirs of the deceased. He 

admitted that there was no mention of this rule either in the 

Koran or in any of the text writers on Mohammedan law. This 
case is fully reported in VI F.M.S. Eep. 116 and also in Malay 

Family Law at p. 37; similar declarations were made by the Ivathis 

of six other districts in the eases reported on pages 15, 23, 27, 30, .49 
and 60, It is clear from the Eesolutions of the Perak State Couiudl, 
op. dt. p. 70 and the Pahang Committee, p. 73, that this rule is a 
rule of Malay custom. It is in fact the rule chad haliagi, '^earn- 
ings are divided'^ (Wilkinson, p. 31). The reference of questions 
of adat to the Kathis, however, naturally led to the gradual growth 
of the Mohammedoii element in the personal law. 

In view of the resolution of the Perak State Council recording 
the custom of the Malays in dividing up property on divorce, it is 
clearly impossible to maintain that the law of property of the l^erak 
Malays was pure Mohamniedan Law in 1907 and the judgment in 
Baton v. Eamah, givin^^ the widow hali of a substantial estate, 
shews that the law of Selangor was much the same in 1927. 
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Apart from these rights of widows ami divorcees, liowever, I 
•do not tliiiik very much of the ancient law of property survives in 
file northerji fStates. A distribution such as that in Long Jaffar^s 
case (A\hlkimson, p. 37) migtit or might not be made in the fann^^^^ 
of a Chief but if so it would be a special case: It is true that 
among country })eopie many estates are still divided according to 
■udat I'aniponfj, ])ut that is by consent. The Mohamniedaii fractions 
have been applied so frequently by Collectors and by the Courts 
tliat whatever the law was in l’907 I think the law of inheritance, 
except as to the special rights of spouses, is now the Mohammedan 
law. It does not necessarily follow, however, that the law e.g. oi 
guardianship is the Mohammedan lawn The Supreme Court has 
appointed so many wmmen to be representatives and giiardians 
that there is clearly a considerable non-Mohammedan element in 
those branches of the personal lawn In my opinion, however, the 
minutes of the Perak Council and the Pahang Committee, already 
cited, and the cases which are collected in my "'‘'Malay Family 
Law^^ do establish the following general proposition:— ' 

The personal law" of the Mahyys of Perak, Selangor and Pahang 

is a mixture of Malay Custom and. Mohammedan law", 

and the followdng particular rules: 

(a) On divorce the w" if e of a peasant is entitled to a share 
in land acquired during the marriage, the share varying 
from one half dow"nw"ards according to circumstances. 

(b) On the death of a peasant his w"idow is entitled to a 
special share in his estate, unless provision has been made 
for her, m/er vivos, by registering land in her name. II: 

^ liad }io children and the estate is small 

slie may take the w"hole. In other cases she takes a half 
or less according to circumstances. 

(c) Tlie residue of the estate is distributable according to 
the Mohammedan law of succession (but inasmuch as the 
wddow^^s special share is discretionary, her one-eighth or 
one-quarter can and should be taken into consideration 
in assessing the special share). 

Negri Sembilan 

‘The history of the matter in A^egri Seml)ilan is somew"hat 
different. There it was recognised from the earliest davs that 
the law of inheritance was adat. 

. In the first place the country was more completelv settled. 
The population of the irrigable valleys with their fringes of lam- 
pong was already nearly as dense as the land could support. The 

Journchl Malayan Branch [Vol. XXJ, Pt. II, 


51 


Inheritance in Negri Seiiibiiaii 

ridges separating the Talleys were under jungle and tliere was v(n;y 
little laiid left which was siiitable tor cultiTation with any 
known to the Malays at that time. The main task of the iauid 
Oilicers was to bring the existing holdings on to the miikiiu renipter. 
There ttrs very little alienation of new land to small holders. 

The relevant Enactments of Negri Sembilan were then exacrJy 
tlie same as those of the other States. They provided a ])roeediire 
hy which the (Collectors transmitted the land of a deceased hohier- 
to his or her heirs but there was no statute which decidial, or eveii 
assisted in deciding, what the substantive law of inheritance was. 
In fact ach.it was applied because, whether the ('f")ileetors realised 
it or not, it "was the personal law of the family. The aihif did not 
attacli to the land. Tf a Malay sold land to a Chinese, wlieiher in 
i'erak or in Negri Sembilan, then when the Chinese died tlie 
Collector liad to lind out wliat the Cliincse law of siiecessiou was 
and transmit the land accordingly. 

There was, however, this im|')ortant dilfercjice Isetween the 
personal law of Negri Sem])iian and that of the other States. A 
tribal holder conld not sell, her land to any })erson, of any racv, 
without first offering it to ‘her own family and tribe, whereas a 
5[alay who was not a mem1)er of a trifie could sell at will. Tliis 
was the case both l)efore and after the establishment of the mukim 
register; the register made no difference to the substantive law Init 
it altered tlie ].)rocedure. "Wliere there is no documentary title 
a sale is evidenced by ‘'beating the bounds’’ in the ])rescnee of 
friends, noigTboiu's and village headmen; eonsecjuently a ’bolder 
could never, in those days, make a secret eonveyaiu'e in violation 
of the trilial custom. A registered title, however, enabled the holder 
to make a secret hut indefeasible conveya.!ico in favour of a ])ur- 
chaser. lii theory therefore the mukirn register undermined the 
tribal o])tion. In ]>ractice, however, it did not do so for two reasons. 
Yirtiially the whole ])opulation of tlie tribal districts was tribal 
and therefore any jiotential purchaser was aware of the custom."' 
Tribal feeding and the iutinenee of the hmihagas was sufficient to 
maintain ami enforce the custom without any statutory safeguards. 

It is important to remember that this did in fact continue 
for many years and in Jelebu still continues. 

Towaiaks 190D, however, rubber piaiitiiig s])read to small hol- 
ders; land became more valuable and saleable on a wider .market. 
Plajiters wTre extending their estates and sometimes v'anted to 
pureliase strips of ’kampong or even senvah for purposes ot consoli- 
dation. This gave rise to two dangers. A holder might be 
tempted to sell wdthout granting the tribal option and, i f land was 

Fot a remarkable instance prior to 1^09 see Bujok v Tiamab, (Customary Law 
of Rembau, p. 183). 
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sold to other races, the Malay peasantry would tend to become 
'expropriated and permanently depriyed of their ineans of existence. 
It was in these circumstances that the Customary Tenure Enact- 
ment of 1909 was passed. Its express object, as appears from, the 
preamble, was to preyent registration of title from, ‘hmijeding due 
obseiwance of the custom^^ The inotiye of the legislature, how- 
ever, was to make use of the custom as a means ol carrying out 
the policy which was, three years later, embodied in the federal 
Malay Eeserratibns Enactment. 


Legislative Changes 

The Enactment of 1909 provided no more than this— that 
the District Officer should inscribe the words ‘^^Customary land^^ 
on those entries in the mukim registers which related to land 
■^ffiocnpied subject to the custonTh The sole effect of this was to 
place a restriction on dealings. Such land could not be sold or 
charged iiuless the holder and the lembaga (the headman of the 
tribe) attended in person before the District Officer and satisfied 
him that the tribal options had been given. (These are fully 
stated ill ‘Tffistomary Law of Rembaih^ at p. 33). In case of any 
dispute the District Officer held an enquiry and his decision was 
.appealable to the Resident. There was no explicit substantive law 
in that Enactment. It did not require that all titles held by 
members of tribes should be inscribed or even that all ancestral 
titles should be inscribed. It was mainly an enabling statute 
giving the District Officer a discretionary power to enter what was 
in effect a caveat to protect the tribal entail. It is comparable 
to the power of any District Officer to enter a caveat to protect 
the interests of an infant. 

Ill fact this provision of the Enactment was never systemati- 
cally applied. It imposed no duty on the District Officers to make 
.any general enquiry or to inscribe any particular class of titles. 
It merely empowered them to inscribe titles as and when occasion 
required. Hundreds of titles for indisputably ancestral lauds re- 
mained uninscribed and large numbers were still uiiinscribed, 
especially in Johol, as late as 1929. (Letter Xo. 8 in N.S. 1179/ 
29). It was because they were indisputably ancestral that they re- 
mained uninscribed. It is extremely rare for a holder to seek to 
.sell such land without giving the proper options because the people 
themselves attach great importance to them and in the eyes of 
their fellow villagers it is actual fraud to try to defeat them. As 
all applications for succession to a deceased holder were heard by 
the District Officer, whether the^ titles were inscribed or not, such 
titles could be, and very often were, transmitted to the next gene- 

^ '.ration according ip; ancestral rules without the Tlistrict Officer 
Troubling to add ;tlie 
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It is of the first importance to realise that the Ciistoinarv 
Tenure Enaetinent of T9'09 did not affect questions of iiilieritai,K*e- 
in any way. The position was shortly as follows :-™- 

On the death of a holder, all the land, wdiether the titles were 
inscribed ‘'hustoinary land“ or not, was distributed by the District 
Officer under section S’? A of the Land Enaetinent, (11 Ah)ules ?S8) 
at one enquiry and appeal lay to the Commissioner ot Lands. Tlie 
ojtly difference was that if an appeal related to "Taistomarv lainff' 
(in the narrow sense of land the title to which had heeii so 
inscribed) the local Major Chief sat with the Commissioner to liear 
the appeal. If an appeal raised separate issues, one relating to an 
inscribed title and one to an uiiinscribed title, the two issues were 
heard separately but on the same day and on the saim^ notiire oi: 
aj.)peal. It w-as all one case. The Enactments only provided 
procedure. They were framed on the principle tliat tlic 

District officers tYOuld either know the custom or ])o able 

to ascfertaiii it by taking evidence. It was well known that cus- 

tomary property was divided into two main classes, ancestral and 
acquired, and that the rules of iiiheritance were different, though 
both classes devseended according to the custom, see Tarr and 

Mackray, pages 69 and I'5. Only ancestral land tvas subject to- 
restrictions on transfer. 'The intention of the Enactment was 
that ancestral titles should he inscribed but that acquired titles 
should not. But this is not ap])arent from the Enactment itself. 
The main difficulty arises from the use of the word 'hustomary’^' 
which is ambiguous. 'The Enactment should have required tiiu 
titles to be inscril)ed ‘^h^.ncestral land’h 

In 1928 the Land Enactment was replaced by the T^aud Code: 
section 3TA -was abolished and replaced by a ne’w ^^Small Estates^^ 
Chapter of the Probate and Administration Enactment (E.5. 1926). 
At about the same time the Cffistomarv Tenure Ejiactment of 1909' 
was re])laced by the one of 1926. The provisions relating to 
restriction on dealings were retained with little alteration. The 
main changes ^vere the insertion of a section empowering the District 
Officer to transmit the land of a deceased holder to the customary 
heirs, wu'th a right of appeal to the Kesident and Chief, and the 
insertion of the highly artificial deffnition of ^^Customary LaiuP^' 
as land tlie title to which had been so inscribed. 

In substance it amounted merely to tliis---that section 3?A 
of the Land Enactment was retained for succession to ^Thistomary 
land^^ while other land was dealt with by the same District Officer 
but under the Small Estates law, and subject to appeal to the 
Supreme Court. The effect of this is that whenever a person dies 
leaving both ancestral and acquired property, which very frequently 
occurs, there must be two separate enquiries with two separate 
sets of notices and the possibility of two separate appeals. Further,, 
and this is one of the main difificulties, if, as in fact often happens,. 
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C, 'The dispute may be as to whether the imiiiscrihecl title is 
really ancestral property. 

In that case the District Officer must adjourn the whole niatiter. 
He cannot go on with the other land and make his order as to 
that only ])eeause, if the disputed land is not ancestral, he would 
haye distributed only part of the estate. He must therefore start 
.a separate enquiry as to whether the disputed land is or is not 
ancestral. He cannot do so then and there because the proper 
notices haye not been published, and he may not have all parties 
before him. His order on the second enquiry is appealable to 
the Resident and Chief. If it is finally decided that the land is 
.ancestral the titles will be inscribed and tlie matter remitted to 
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Multiplicity of Proceedings 


When a ease comes on for hearing under the Small Estates 
|)rocediire one of three things may happen. 


A. 'There may be no dispute as to the succession. In that case 
the District Officer may merely transmit the land to the customary 
heirs, which he is expressly empowered to do ])y section 184, leaving 
the titles uninseribed; this involves carrying the difficulty forward 
to the next generation. 


iVlternatively he may inscribe the titles and require the appli- 
' cants to begin again under the Customary 'Tenure Enaetmeiit ; this 
involves delay and expense to the parties and a lot of extra work 
to the Land Office and is very uiidesiralde, especially in an undis- 
puted case. There is a solution, namely to transmit the land under 
the Small Estates law and afterwards inscribe the titles. ‘This, 
however, is on its face paradoxical. There is nothing iii any 
any Enactment to suggest it and though it is legal I do not think 
it could be made the practice without an amendment or statutory 
rule. An experienced District Officer might do it occasionally. 


B. There may be a dispute as to the succession to the ancestral 
land. 


In that ease the only safe course is to inscribe the titles and 
start afresh because the appeal is to the Resident and (Iiief. 


:a title which is really ancestral has not been inscriljed, the land will 
be entered by the clerk who prepares the notices as part of a ‘■tsmall 
■estate^’ thus patting it in the wrong Jurisdiction. 


Effects of the Legislation of 1926 


i 
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the District Officer to clistribute the property accurdi no- to uneestrei 

rules. This involves fiirther notices and a iurtlier '"hear and 
there is a possibility of a ^fnrther .appeal to the Eesideiit and 'ChieL 
After all that, the District Officer must resume his hrst eiiqiiirv 
.and transmit the acquired property subject to a separate ailneal 
to the Court. 

If, however it is decided that the land is not ancestral, the 
•original enquiry is resumed and the whole of the estate of the 
deceased distributed. 

It is, I think, obvious that the difficulties arise out ol the 
duplication of proceedings and that the solution is to make ali the 
property of any one. deceased the subject of one empiiry followed, 
if necessary, by one final appeal. That is true in theory bnt there 
are practical difficulties. 

It may be said at once that although the tangle of applica- 
tions described above does not arise frequently, it does arise oLten 
•enough to be a real difficulty and an actual instaiK^e is tlie founda- 
tion of the problem which has been referred to me (Re Daji. Pais, 
dec., at p. oT infra) and another one led to the ap])eal to the 
Court in Hiissin v Maheraii (p. 110 

It may be asked how there can be any real doubt as to whether 
n given piece of land is aneestral. The doubt usually arises in one 
•of two ways, but there are other cases. The first is the technical 
■one described above, that is, 'the land really is aucestrai but the 
title has not been inscribed and any Judge or other officer not 
familiar with the intricacies of local custom, naturally looks at 
the Enaetment and: says ''SSince it is not so registered it clearly is 
not hustomary land’ within the statute, so how can it devolve accord- 
ing to the custom!-! This leads to a deadlock and conflicting 
decisions. 

The second arises on facts. If a holder leaves one piece of 
inherited land, derived from an ancient title, and one of which 
she was the first grantee, it is obvious that the foimer is ancestral 
.and the latter acquired. But suppose she left a tliird ])ieee acquired 
by her mother? When does acquired land become ancestral? 

Further, and this question arises in almost every case, assuming 
that the land is not ancestral, how does it devolve? The descent 
of admittedly aneestral land is seldom disputed. 

The main problem is really a combination of these four 
'questions : — 

(a) Does acquired land become ancestral? 
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(])) If so, is it on descent to the ehildren of the first acquirer 
or to the graudehildren or when? 

(c) If not, what are - the rules of distribution of inherited 
acquired land? 

(d) In any case, what are the rules of devolution of land 
acquired by the deceased in question? 

This is not exhaustive. There is for instance the question 
of admittedly ancestral land which has been sold after due notice,, 
the tribal option not having been exercised. On the death of the- 
purchaser, does it devolve as ancestral land or how? 

DEVELOPMENT OF THE PROBLEM 
Conflicting Decisions of 1927-29 

I will now go briefly through the two papers submitted to- 
show what the present position is and how it has arisen. 

It is necessary to refer, at this ])oint, to a ;judgnient by j\Ir. A. 
Caldecott (as he then was) who officiated as Commissioner of 
Lands during part of 1927 and, in that capacity, decided an appeal 
from the decision of the District Officer, Kuala Pilah, in a suc- 
cession case. 

This judgment is referred to several times but there is no 
copy of it in the papers. 

It ap])ears that the deceased in question left land whicli was 
not registered as 'Thistomary land"^ and that the father of the 
deceased claimed a share on the basis of Mohammedan law while 
other relatives claimed that the land devolved on them according 
to adat. 

The Commissioner held that liy ^^embodying the custom in 
a special enactment, the legislature had outlawed the custom as^ 
the common law of the State or any part of it”. He accordingly 
ordered the land to be registered in fractional interests correspond- 
ing to the Mohammedan rules of division, the father inheriting 
one-sixth. 

Kow, the Land Code of 1926 did not come into operation 
until 1928, so the position in 1927 was that tlie Customary 
Tenure Enactment of 1926 was in operation in conjunction with 
the Land Enactment of 1911 and the Commissioner was proceeding" 
under, section 37A of the latter., 

/ ; Journal Malayan Branch [Vol. XXT, Pi IT,.. 



As a matter of legal inte^^ Ms decision was ]Mmlv 

wnong, as appears from the judgment of Cussen, J., paan infra. 
The Ciistomary Teniire Enactment does not embody the eusturn*. 
It does not coiitaiii_ any rules of deYolutioii; indeed, it contains 
scarcely any provisions of substantive law. It consists almost 
.entirely of procedure by wvhich the custom was to be o])served. 
The most that can be inferred from it is that land subject to 
that enactment is to devolve according to the tribal custom, ' There 
is nothing to justify the inference that property not alTected by 
that Enactment is to devolve in any particular waiy. This judgraeiit 
is therefore in direct conflict with what really ^vas the polTcv oi 
the legislature as explained in the minute by Mr Wolff, '(])ane Si) 
infra) who was the Eesiclent mainly responsible for carrying that 
Enactment through the State Coimcil. 

'The Commissioner, of course, was one of those in whose minds 
the laAV of succession was ^Mnnexed to the land'A he strenuously 
denied the doctrine of the personal law. Also, like some others, 
he assumed rather than decided that the ])roperty of a Mohammedan 
devolves according to the table of fractions Arhieh is by no means 
generally true, (pages 45, 41) supra), 

X.S. ll?9/29 begins with a letter about Civil Appeal Xo. 27 
of 1928 hut the case actually discussed is Appeal Xo. 21 of 1928, 
the history of which was as follows. 

Re Haji Pais, dec. 

(Kuala Pilali Bistrilmtion Suit Xo, 32 of 192S), 

'The deceased left about 9 acres of land, of whiein some 4 acres 
was acquired during his first marriage and 5 during his second 
.marriage. The first wife died before him leaving one daughter 
of that marriage. The second wife had one daughter, aged 6. 
The nearest female relative on the mother^s side, a cousin, attended 
the hearing but made no claim; she said the deceavsed had also a 
brotlier who lived in Jelebu; he had not been served with a notice 
.and was not present. 

‘The widow claimed one-third of the estate for herself and one- 
third for her daughter; slie conceded the remaining third to the 
•other daughter. 

The step-daughter claimed the whole estate. 

The chief of the step-daughter^s tribe said: — 

"'She has no right to claim the whole estate; she ought to have 

the land acquired during her mothers life and the widow 

and her child should have the rest.^’ 
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The widow objected to this suggestion hecanse the land acquired' 
during the first marriage was under old rubber and valiiai)le, 
whereas the land acquired during her marriage, though of greater 
area, was under young rubber and less Yaluable (prolialdy not yet 
tappable) ; also, she had spent money on the older land and she 
and the deceased had jointly cultivated it. 

'The trial (Collector (Mr. G. H. jyash, M.C.S.) gave judgment 
as follows : — 

‘T find that it is irrelevant in whose lifetime the land was 
acquired. Even if it was acquired in one wife^s time it was 
cultivated in the next one^s. 

'The titles arc not marked dT'ustoniary laiuT’ and we do not 
admit evidence of the custom (whieli is iiivarialdy dilferent 
in each version 1)y the Experts’) in lands which, follovr Moham- 
medan law. The land should be divided according to Mohamy 
medan law among all l)eneficiaries ; Kathi to say wlietluuv 
brotlier (not served) is entitled to a share and to say what 
sliare each of the three (or possibly four) Ijeiiefleiaries should 
ha^^‘. 'To ;U).G.28 for re])ort of Katlii.^'’. 

Tlie nine acres were comprised in two titles and a half share in a 
third. After consulting the Ivathi he ordered that each title be 


registered as follows: — 

Widow . . . . .... . . . . 3/12 

„ as trustee for infant daughter .. 4 /1 2 

daughter of iirst marriage .. .. . . 4/12 

brother . . . . . . . . . . . . 1/12 

Yalnation $2,550. 


[Xole, 'This means iliat one or other of them had to pay $25.50' 
for estate duty ])ut the Collector omitted his statutory 
duty to say Avhich of them should pay.] 

Commentary. 

_ Xow, leaving aside all .questions of law or theory, could any 
decision be more unreasonable from a common sense point of view? 
The widow and her step-daughter were clearly disputants. What 
was tile good of giving each of them an undivided share in all three 
pieces? Why not give the step-danghter whicliever })ieee was- 
roughly one-third of the estate in value? 
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The brother liYecl in another district and made no daiixL 
Why give him a 1/24 share in one piece and a 1/12 in two others* 
What is the piirpoose of complicating ail the titles ? What wiii 
happen when he dies? 

Turning^to the evidence, since the chief of the step-daiioTter'ls 
tribe was definitely against her claim to the whole estate he was 
entitled to some lanspect. His suggestion was clearly an application 
of the very sensible riile^ that property accjuired during each mar- 
riage descends to the children of that marriage. 

The widow’s claim on the basis of cultivation l)y her w^as valid, 
compare Hamah v/ Alpha, {TV F.M.S. Ke}>. 179; Malay Family 
Law, 22). The District Officer -was. therefore wwong in bolding 
that the question w^as irrelevant. 

Then he says that evidence of custom is inadmissible Tn 
lands wduch follow^ Mohammedan law'”. This question requires 
separate examinatioji. It may ha^’e been an allusion to the decision 
of the (Commissioner of Lands in Kuala Pilah Land Case 14/21 
(p. 56). But in this case no claim was made under, or even 
consistently with, Moliammedan Jaw. 

The sliort facts are that Mr. Nash had previously l)een stationed 
in other States and w'as accustomed to distri])ute property on the 
kathi’s certificate. -Like every other newcomer he found it ditfi- 
cult to obtain any clear statejnent of adat on wdiich to found a 
decision and he ju’obably said to himself W^nyway this is not 
Ttustomary’ land. It is bettor to apply the Mohammedan law w'hich 
at least is delinite.”. It is obvious that he never applied his 
mind to anaivse the case. 

1 knew Mr. Nash and sat with him at several meetings of a 
committee w'hiclr w'as formed by the Eesident (Mr. Wolf!) about 
the encl of .1927 to consider substantially the same question as is. 
raised in this (*orres])ondeiice. He stated frankly that w'lien he 
came to Kuala Pilah he thought the adni was nearly dead but that 
when be came to give attention to the question he found that the- 
Kuala Ihlah ])eopfe had a definite tribal life. He adhered, never- 
theless, to file doctriiie that ‘The custom attached to the land”. 

The ste])-daiighter a])pealed to the Judge. 

Slie claimed the wdiole of the piece of laud acquired during 
-the marriage of her mother and the deceased. She abandoned her 
claim to the other two lots as they were acquired during the second 
marriage and accordingly devolved on the widows and the child 
of that marriage. Thus, on the appeal the step-daughter adopted 
the submission of her Chief at the trial. 
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The Judge remitted the case to the Collector to talp evidence 
as to whether the laud was or was not occupied subject to the 
^custom and whether the; titles should he inscribed accordingly with 
the words ‘'Tlustomar^r land'h 

The further evidence was taken by the succeeding District 
Officer, who had then no previous experience m Negrp Sembhan. 
T|wo minor chiefs, both of the step-daughter’s (r.c.,, the lirsi wife s) 
tribe were called. 'The evidence of the first was recorded as 
.follows : — 

'^The land claimed by the step-daughter was opened up by 
her father and mother. The date of the ’application is 19i:i 
and the land is not immemorial land. ^ It cannot be described 
as pesciha neneh moyang (inheritance from time immemorial) 
hut pssaha slmrct or inheritance under Mohammedan law.’ . 

[Note, ^‘‘nenek-moyang” literally means great-grandmothers 
and great-great-grandmothers. . lii.JS.T.j 

The second chiefs evidence was recorded thus : — 

‘■‘^The land is not pescika nenelc-Moyang. The land, though 
not ancient, is fairly old, so I suppose it might be called a 
sort of pesahi and yet it is not pesaka according to the 

Customary Lands Enactmenf’. 

The District Officer made the following note of his opinion:—- 

^“^The difficulty here is to decide what is meant by the Cpstom. 
In the districts of Kuala Pilah, Tampiii and Jelebu, lands 
wdiich are described as ‘^Customary lands’ and "wliich are so 
marked on the titles are regulated by a special Enactment, 
the ^Customary Lands Enactment, 1926’. It has been aeld* 
that the effect* of this Enactment was to restrict the operation 
of the adcit perpateh to titles which have been so endorsea 
under the Enactment and that where this does not apply, the 
law of the Malays is the Mohammedan Law. It has always 
been the habit here to follow any local custom where both 
parties were agreed and wanted to follow such custom bu 
this is a mere concession to the parties’ desires. 

I am of opinion that at any rate as far as Kuala Pilah 
is concerned, only those lands which are definitely endorsed 
as Customary Lands under the Customary Tenure Enactment 
follow the custom as of right — all others must follow the 
the Mohammedan law.” 

As the decision of the Judge is i mportant it is reproduced in full 

^ This refers to the case mentioned on p. 56 supra. 
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Judgment on Appeal. 

(Negri Sembilan Oivil Appeal No. 21 of 1928). 

BUETOIsr, J. — Haji Pais bin- TJjang died at Uhi Parit in 
the district of Iviiala Pilah possessed of three pieces of laiid,. 
E1.M.E. E.M.E. 1307 (a half -share) and Approved Applica- 

tion No. 937/26 in the Miikini of Terachi. His wido-\v Ejali, the- 
respondent, applied to the Collector of Land Eevenue, Kuala Pilah,. 
for a distribution order under section 179 of the Probate and 
Administration Enactment 1920. Daraii binti Haji Pais, the- 
daughter of the deceased by a previous wife, objected to the claim 
of the widow and after hearing evidence the Collector decided 
that as the titles were not endorsed ^K-ustomary lamP^ under the* 
Negri Sembilan Customary Tenure Enactment 1926, the estate 
was divisible according to Mohammedan Law and made a distribu- 
tion order accordingly. E.M.E.. 1729 which Darah claims by 
virtue of the adat perpateli was acquired by Haji Pais during the 
lifetime of Darah’s mother. Darah does not claim any interest 
ill the other two pieces of land as they were acquired by Haji Pais 
during the lifetime of Ejah and according to the custom should 
go to her and her children. Darah appealed from the order of 
the Collector and the appeal raises a large question as to the nature- 
and extent of the adat perpateli in Negri fSembilan. It is in dis- 
pute in this case whether or not part of the property of a deceased 
/person may be subject to the custom while the rest descends accord- 
king to, Mohammedan law. 

The evidence taken at the original hearing was very meagre 
but what there wuis, was in favour of the appellant. The Dafoh 
Sri Amar Eaja Wahab, a minor Chief of Terachi, said: 

^‘'Tlie deceased acquired about 4 acres of this property (sc: 
E.M.E. 1729) while he was married to Darah’s mother. The 
other live acres he acquired during marriage with the petitioner 
Ejah. The objector (Darah) ought to have the two pieces 
of land accjuired /luring her mothePs life and the ])etitioner 
and lier child should have the rest.^^ 

The Collector ignored this evidence and made his order on the 
ground that the land was not endorsed under the Customary Tenure 
Enactment and ordered that the land be divided according to- 
Molnammedan law. 

On the -first hearing of the appeal T remitted the case to the 
Collector to take evidence and hnd whether this land was or was 
not subject to the custom and whether the register ought to^be 
endorsed. The evidence taken on the second hearing ])y the ( ol- 
lector is not helpful. Asul, the Datoh Amar Penghulu of the Srr 
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Lemak Pahang Tribe, "who would aj^pear to i.)e h'ss ol! an authority 
than the Datoh Sri Amar Eaja said: 

^‘'The land in question was opened up by the falbt'r of Darali 
and Darah’s niotlier. The land is not ini memorial Land. The 
land cannot be described as pesaka mmek Nioi/futg (■i.e. laud 
which has descended from ancestors) init jK'sukd shara {i.e, 
land subject to Mohammedan laws of des('ent).'' 

It appears to me that the mind of this witness, and (1 infer) the 
mind of the Collector who was no doubt questioning him, was not 
directed to the right issue, which is not at all whether the land 
has been immemorially subject to tlie custom. 

'The Datoh Sri Amar Baja was recalled and. said: 

^'The land is not pesaka nenek moyaiuj: the land, though not 
ancient, is fairly old and so I suppose it might lie called a 
sort of pesaka and yet it is not pesaka ai-eoi-ding to the Cus- 
tomary Lands Enactment.” 

It would appear here that the wituevss is giving his evidence in 
answer to questions presupposing that it is necessary for the land 
to have been immemorially subject to the custom and I do not for 
one moment suppose that the last twelve w-ords of his evidence are 
a literal transcript of what he said. 

It seems to me that all the evidence taken at the re-hearing 
is subject to this flaw that the CollectoPs mind vnis directed to 
the examination of the question whether the land had l)een im- 
inemorially subject to the custom. I do not think this is a cor- 
rect view and I think that as all the new evidence is tainted with 
this error, it is very much inferior in probative value to the 
evidence given by the Datoh Sri Amar Baja at the original hear- 
ing. As far as the oral evidence goes then, 1 think it is in favour 
of the appellant. 

But Mr. Jeff did not confine his argument to that; he sought 
to support it with authority. The authorities liowevcr are very 
scanty. The chief and principal authorities are the Customary 
Tenure Enactments, the flrst in 1909 which, was replaced in 1926. 

The preamble of the, 1909 Enactment is — 

^•^Whereas certain lands in the administrative districts of Kuala 
Pilah and , Tahipin have been and are lawfully occupied by 
the members of certain tribes. . . .in accordance with their 
. tribal custom. . . v. . .v . : . .And whereas it is expedient that 
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particulars of the said lands he entered in the mxikim resristers 
of the said districts .... but so that nothing in such entries 
shall impede the due observance of the custom. . . 

The legislature labels the aclat perpateli a tribal eustoiii and it is 
clear that it intends the custom to be paramount to the land 
register. It reinforces the position in sub-section (ii) of section 
1 of the Enactment : — 

“But so that nothing in that Enactment (.sc: the Land Enact- 
ment) shall be deemed to prevail against the provisions hereof.’' 

The 1926 Enactment naturally does not repeat the preamble but 
it repeats sub-section (ii) of section 1 of the 1909 Enactment. 
This I think disposes of the position of the Collector that the 
o|)eration of the adat perpateli should be contined to titles which 
have been endorsed. 

The position of the Collector that only land imiiiein or i ally sii])- 
ject to the custom is customary land is I think also incorrect. It 
is in the first place contrary to the evidence of the Datoli Sri Amar 
Baja who is the “Kepala Waris’” of the Sri Lemak tril:)e. On this 
point the Enactments are helpful. Section 2 (i) of the 1909 Enact- 
ment seems to me to indicate that the Collector’s view is incorreet, 
for if the custom was limited to land immemorially subject to 
it, the legislature would hardly have used words— 

“In the case of any land particulars of which .... may here- 
after be entered in any of the miikim registers ” 

I do not tliink this is necessarily conclusive because the legislature 
may have contemplated the bringing of old forms of title on to 
the inukim register; but the argument gains considerable weight 
from the repetition of this section in the 192 G Enactment when 
■obsolete forms of title must have been very few. 

Sub-section (ii) of section 4 of the 1926 Enactment seemis 
however to be conclusive on this point for it contemplates and 
])ro^ldes for tlie alienation of State Land to the tribe. This sec- 
tion was added to the 1909 Enactment in 1919. 

1 think also the Collector has taken up a wrong attitude in 
assuming that the custom is in any way attached to the land. 
The adat is a personal custom and affects the land by virtue ot 
its ownership by persons subject to the custom. ^ By section 4 of 
the Enactment of 1909 land could, after certain formalities, he 
transferred to persons not subject to the custom and the land is 
then enfranchised from the custom, see section 1 of tlie 1909 
Enactment. 'These provisions are not repeated in the 1926 Enact- 
ment. 
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Tlie position would seem to 1)e that 1)eforc 1926 customary 
land could be eiiiTaiicliised from the custom and traasferred to^ 
persons not subject to the custom. This position was altered in 
1926. By the 1926 Enactment, though the land can l)e transterrerl 
from one tri])e to another, it cannot be transferred to strangers. 
This change in the law cannot to my mind im])ly a sudden change- 
in the custom but is rather referalde to the policy of the legislaturo 
to prevent expropriation of tribal lands. 

I do not think there is anything in the 1926 Enactment to 
contradict this view. But that Enactment must be road on the- 
assumption that the draftsmen had it strongly in his mind that 
he was only legislating for land. 

If then the custom is personal and attaches to the person it 
follows that there is no place for inheritance according to Moham- 
medan law. It is not possible witli a personal custom that certain 
property descend according to the custom and some according tO' 
Mohammedan law. 

This view of the law is supported by Parr & Maekray’s book 
on Kembau. I do not know how far this l)ook^ is an authority 
hut it is frequently quoted in the Courts of this country. The 
authors divide ^dieritable property^’ into 

(I) Ancestral property (harta pesnlca) and 

(II) Acquired property {harUi chnrian). 

As to the liCirla pemlvct there is no dispute. This corresponds to- 
the property the Collector refers to as imniemorially hold. The- 
evidence is that E.M.B. 1*729 is property acquired during wedlock, 
luirta charian lahUhini, as it was acquired during tlic marriage 
of deceased with Parah’s mother ; and on p. 75 the authors say — 

^‘^Property acquired during wedlock, the joint earnings of man 
and wife, on the death of the liushand. . . .vests in the widow 
for tlie benefit of the female issue. AVlmn that acquii’ed ]>ro- 
perty has once passed into the possession of the childrem it 
ranks, thence-forward, as ancestral and ])ecomes subject to the 
rules governing the tenure of ancestral i)roperty.*” 

It must however be remembered that this book deals with Pembau,. 
and that it does not follow that the custom is precisely tlie same 
in Kuala Pilah. An important difference ou such a fimdanieutal 
point would, however, be extremely unlikely. It is also stated 
that movable property as well as immovable descends according' 
to the custom (p, 65) and this is strongly supported by the admis- 
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sioii of the respondent at the hearing, who stated in answer to a 
..question by me: — 

bicycle belonging to a man would go to the wife and to 

the customary heirs^^ 

It is necessary also to consider the case In the Estate of Euliip 
Ividal (Unreported, E.S. Petition Eo. 106/26; since reported, 
see foot-note). In this case the deceased was a tribal chief who 
died on 23rd November 1926 possessed of one piece of eustoinary 
land, E.M.E. 639 Batii Hampar, and some movable property, lie 
left a will which recited that he was a Lembaga of the Minigkal 
tribe and by it he directed that his property should be divided 
into three parts, one to go to his wife, one to his niece, and one 
to his nephew, Mohamed Nor, whom he also appointed executor. 
Acton, J. at the hearing of the petition held that the will was 
properly executed but was made by a tribal chief contrary to 
the custom; that the wdll was inoperative and that the deceased'’s 
property must be distributed according to the custom. He refused 
the Grant of Probate. There w’^as no reasoned judgment'’' and it is 
not easy to make any clear inference from the tile. But the will 
devised ^All the properties left by me {harfa menmggdM^ 
■sahaya) and so must have included the movable property and the 
finding of Acton, J. was that it was wholly eontrary to the custom. 
This case as an authority seems therefore to support the same view. 

The case of In re Tiambi binti Mahmiin ( limes, p. 285 
Customary Law of Eembau, p. 51) is also of some importance for 
the proposition that the debts of male relatives of women subject 
to the adiit follow the land, which again supports the general pro- 
position. 

I come to the conehision tlierefore that the Collector was 
wrong in holding that only lands immemorialiy subject to the 
custom can he affected by it; in holding that it only applies to 
land so endorsed in the Eegister, and in holding that when a person 
subject to the custom dies, there can be a residuum of his estate 
which descends according to Mohammedan law. 

The Collector w'as therefore wrong under section 176 of the 
Probate and Administration Enactment in assuming jurisdiction 
ill this case and I must set aside his order leaving the parties to 
make a new application under the Customary Tenure Enactment 
1926. 

The report in The Customary Law of Rembau, at page 92. was revised by 
Acton, J. personally and makes the point clear. 
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With ali respect to the learned Judge I must say that his- 
last paragraph is mistaken. 

This case arose in 1928. Under tiie (Tistomary Temire Enact- 
ment of 1926 the jurisdiction to distriljiite the estate ol: a deceased 
depends on the wholly artificial test ndietliei^ the title has l)oen 
inscribed. On no view of the meajiing ot “'‘ancestraP''’ could it 
possibly have been right to inscribe these titles during the life- 
time of the deceased in question who was the first acquirer. The- 
decision really amounts to this — that if the deceased- was a member 
of a tribe, on notice of; his death tiie titles should foj'tliwitli be 
inscribed and the transmission proceedings would then ])o under 
tlie Customary Tenure Enantmeiit, with a])])eal to the Resident and 
Chief. This would etfectively prevent any (juestioii of triljai inhe- 
ritance of land from coming liefore the Supreme Court but it would 
make all acquired land subject to restrictions on transfer which 
would not be accepted as a matter of adai and would in any event 
be unworkable because the Enactment does nut allow inheritance 
])y males. Also it would leave the question of mova]:)le property 
and, more important, of eliarges of laud, to be the subject of sepa- 
rate and very cli11icu.lt proceedings. Vuveii if the maiji jiart of the 
judgment is a correct exposition of the ])rineiples of the custom 
(which has been doubted) it must be admitted that tlie actual 
order is unworkable. 

The Disciission leading to the Amendment of 1930 *. 

The District Otficer, Kuala Pilab, tlieii scut a long letter 
(Ko. 5 in N.S. 11T9/29) to the Resident. He pointed out that 
the Judge did not expressly mention section 184 (iii) of the ‘‘Small 
Estates'"’ chapter of the IProbate and Administration, hliiactment 
wliicR provides tliat in the absence of agreement among the bene- 
ficiaries the estate shall be -distributed according to the law ami 
custom having the force of law applicable to the deceased. 

He also drew attention to Section 176 whicli provides (bat the 
Small Estates procedure shall not apply to Negri Sembilaii (bis- 
tomary land. The term ‘Tfustomary lamP’ is defined in the Pus- 
tomary Tenure Enactment as land with a title so inscribed. In tbe- 
Ihobate Enactment the term is not defined at all. 

I kiiov^ as a fact that the intention of tlm draftsman was 
that the definition should be ‘"^read into’^ the Probate Ifnactraent 
but he did not carry this out. He should have said ‘^Thc Small 
Estates procedure shall not apply to customary land as defined 
in the Customary Tenure EnactmenPh Although lie did not do* 
so some of the Collectors held that the effect is to authorise them 
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to transmit •uniiiscribed titles under the Small Estates proccMlure 
blit according to Negri Sembilan custom. That view would have 
been workable but for the doctrine of Mr. Caldecott {pau‘e ad 
that unless the title were inscribed, the Negri Sembilan 
custom was wholl}-’' excluded. These different interpretations hu\'e 
made eYen the law of procedure wholly uncertain. The Distriet 
Officer accordingly recommended that the law should be amended 
to make the procedure clear and certain and he asked for advice as 
to hoAV to carry out the final paragraph of the judgment of Biirton, J, 
set out above. His difficulty was this. The Judge had decided that 
the titles ought to be inscribed but if he inscrilied them the 
opposite party would appeal to the Eesident. The District Ollh'tu* 
had strong grounds for expecting the Eesident to decide that the 
titles ought not to be inscribed. Thns there would be a eomplete 
deadlock. 

The Distriet Officer also stated that some of the lembagas were 
of opinion that such property devolves according to Mohammedan 
law. I will discuss this is connection with a later and fuller letter 
on the same subject (p. bl). 

'The Eesident (Mr. Simmons) wrote to the Chief Secretary 
stating shortly the decision of Burton J. that the adat is a personal 
law ^ffTom wdiieh apparentlY the members of the tril)es can never 
emancipate tliemselves^’ whereas successive District Officers of 
Kuala Pilali had found that acquired land devolved according to 
Moliammedan law. He explained the resulting deadlock and re- 
commended amending the law so as to provide: — 

That all questions of Negri Sembilan Custom should be re- 
]noved from tlie pur\dew of the Courts and decided 1)3^ the 
District Officer, subject to appeal to the Eesident and Chief. 
'Of they decide that land is "customary’^ (he wrote) devolu- 
tion will follow according to the adat. If it is not “customaiy’ 
devolution will follow^ according to the Probate and Adminis- 
tration EnactmenPb 

Here the Eesident was confusing substantive law with proce- 
dure. The Probate Enactment merely brings the question before 
the District Officer for decision. It* does not _ indicate how he is 
to distribute the property. The only substantive provision is sec- 
tion 184 (iii) which requires distribution according to the custom 
applicable to the deceased. 

The Chief Secretary referred for advice to Dr. E. 0. Wiustedt, 
(now’’ Sir Eichard Winstedt, D.Litt.) a former Distriet Officer of 
Kuala Pilah, wdio contributed the following memorandum. 
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Memorandum by Dr. Winstedt. 


'The British Eesicleiit states that in tlio Kuala Pilah district 
“new land is not customary; no new land can ever come on to 
the re^^ister and that devolution of all land except that already 
marked “customary” is by huhum sham’ and not by adal . 

So far as niv memory serves that was not by any means the 
ease in my time. A person could elect whether or not K or she 
wKied new land to be marked ‘customa^A Jly meinory, thereto! e„ 
goes some way to support Mr. Justice Burton s linding. 

Tn inv time the Court party of Sri Menauti was always striving 
lor the introduction of shara’ in Kuala Pihih; the tribes were 
ao'aiust it. 1 should therefore be interested to know who were d e 
•26 chiefs and lemhagas who in 1938 declared new ; 

clnirkm not to he subject to the adai, who coin ened them a 
where and why? There are more than 60 chiets and lemhagas 
in the Kuala Pilah district. 'The Dato Sri Amar Eaja, M ahab, 
of Teraehi who gave evidence before Mr. Justice Burton (pag^ bl 
Lm) cannot have been one of them! In 1936 a lembaga ot tlm 
Mmigkal tribe (ihid, p. 65) held these heretic views and on appeal 
(1936) the Supreme Court held — rightly to my mind -la ns- 
views were not in accordance with the custom. 

Kuala Pilah Malays must have changed entirely since my clay; 
if they now regard the custom as “a relic of bye-gone times . ► n 

Menairti has always so regarded it. 

. Could not the District Officer, Kuala Pilah, put up ^ preew 
of land cases for the last 10 years on the lines ot Mr. •- 

recent and most valuable work on Kemban (Malayan Branch Boy a 
Asiatic Society’s Journal, August 1929) ? Any one with the 
Kuala Pilah laud case book in his hands could determine the pre- 
set position. Could not Mr. Taylor be sent there for a month 
to study it? 

In my time I did all I could to preserve a<k<t, ti^esoine as it 
was, because, with no Malay Eeserva ions Enactment, J jva. the 
only way to keep the Malay from selling his land to lore 
Indians and Chinese. 'The conditions now may be dideient. 

I concur, however, with the Eesidont that it would he an 
excellent step to remove all question of Negri Sembilau cnstoi 

from courts, whose judges can f ' \^^^nlfiepT-^^^Eesiden^ 
and hand over all jurisdiction to the District 

State Council. Lawyers, however, will probably object. - 
^ that th; land is not held under enstonaary- 

Journal Malayan Branch [\ ol. XXI, 1 1. Us- 


Iniieritance in Negil SemMlaii 69 

tenure, it makes it difficult to withdraw the decision on that point 
from the courts. 

iF,S.G. 2065129; N,8. 1179129), 

The Chief Secretary then recorded his view as follows 

Memorandum by Sir William Peel. ^6 Sept, 

The tw'O main questions appear to be: — 

(a) W'hether all questions of ^Tustoinary^’ tenure should be 
Temoved from the courts and handed over to the jiirisdictioii of 
the. District Officers, the Resident and the State Council; 

(b) wffiat principles should guide the District OfBcers, the 
Eesident and the State 'Council in determining what lands should 
be deemed to be ‘Tustoinaiy^h 

As regards (a), I am not sure wdiether this, will be easy. If 
the above authorities decide that a piece of land is not ‘■’■customary”, 
-application might l)e made to the courts for distri]:)ution under the 
Probate and Administration Enactment. If such application were 
■opposed on the ground that the land is ‘^^customarv” I do not know 
whether the court would be able to avoid the issue. Possibly statu- 
tory pro\dsion could be made that the opinion of the State Council 
■on such a point could not be challenged by the courts. 

As regards (b), the Eesident appears to hold that new land 
cannot be ‘Tiistomary^’ and "^that no new customary land can ever 
come on to the registePh This view seems to be inconsistent with 
Section 4 (ii) of the Customary Tenure Enactment of 1926 which 
provides tliat, in the case of land newly alienated to female members 
•of the tribes, it ccni be entered in the register and marked 
‘Tustomary’h 

I am inclined to think, in vieAV of fhis section, tliat a 
.similar course should be open in the case of new" non-custoniary 
land, not held, under grant but under the mukim register, being 
acquired. 1 do not see wdiy the purchaser should not have the 
right to have it entered in the register as ^‘^eustomary^^ land if ® 
he or she so wu’shes. 

There seems to be some difficulty in a case wdiere, as in that 
wffiich formed the subject of the appeal recorded herein, the husband 
purchases land in which it may be held that his Avife has some share 
'■or interest. In such cases it would appear desira])le that the 
District Officer should have powers similar to those suggested by 
fhe Eesident in his amending Section 4 (ii) to enquire into the 
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case and decide whether or not the land should be recorded as- 
‘■‘^custoinary^’, having regard to the wishes of the parties. 

This perhaps should be further considered by a more repre' 
sentati^'e body of chiefs and leinbagas than that which held the 
meeting referred to on p. siipra. If, as Dr. Winstedt points- 
out, there are over sixty of such chiefs and leinbagas in Iviiala 
Pilali district, every effort should be made to get them all to- 
attend. 

It would probably be interesting, as Dr. Winstedt suggests,, 
to get a imci.s of land cases put up for the last ten years showing 
the lines on which the matter has been proceeding. 

The evidence seems to show that there is a distinct desire on 
the part of many of the Ivuala Pilah people to get away from 
‘hnstomary^^ tenure as far as possible, so as to make the disposal 
of land more elastic. It would also appear that Sri Menanti has- 
had a distinct influence in the matter. Outside influences and the 
opinions of a few — if it is only a few— must not be allowed to 
upset a custom of such long standing. Very full enquiry there- 
fore would appear to be necessary. 

I feel somewhat diffident in recording my views on a ‘^'speciaF^’ 
matter of this kind of which I have had really no personal expe- 
perienee. I shall be glad to have the Legal Adviserks views on the 
legal aspect of the case, especially as regards (a). 

P.S.G. 2065129: 1119 j29. 

The Eesident then pointed out that the discussion had gone 
off at a tangent from the asvsertion of the District Officer, Kuala 
Pilah, that no newly alienated land in that district could become 
“customary”. He asked the District Officer to ini'estigate the- 
* question. 

The Eesident also recorded that in his \iew the ])racticai 
question then at issue was not to determine actual points of adrit 
but rather to decide who should have jurisdiction to determine' 
whether any given piece of land was “customary” or not. 

® Meantime the District Officer, Jelebu, reported that his })rac- 
tice under the Small Estates procedure was to distri])ute land held 
by uninseribed titles according to the adat by virtue of section 
184 (iii) (pp. 66, 67 supra). He recommended a short amend- 
ment to establish this practice as indisputably correct in law. 

The District Officer, Kuala Pilah, (Mr. W. A. Gordon Hall, M.C.S.) 
then reported the results of a meeting of about, half the sixty 
leinbagas of his district in the following letter : — 
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Meeting of Lembagas of Kuala Pilah. 

The lembagas agreed that only immemorial lands ^vere iiilu- 7 
rently subject to the Custom in this District. 'They would not 
go so far as to say that no land could now be marked Hmstomary’' 
as there might be lands unmarked owing to an ovexsigiit. They did, 
however, state emphatically that no new land ouglit to ]:ie marked 
and quoted the saying: '"Tamil pesaJca fa' lemah oleli saahm, 
taf Icming oleli Icunyit; S-anjak laiju, M~clial)ul mail; ia' lapoh 
olelh hujan, fa' leng/cang oleh panm'\ This clearly means that 
tanalh pesaTa is a definite and fixed thing and cannot be changed ; 
whether it also means that it cannot be added to is somewhat 
doubtful, but they appeared to think so. 

It wdll be noted that DatohSri fkmar Eaja Wahab was one 
of the lembaga present; his evidence quoted by Mr. Justice Biirtoii 
appears to have been more according to common sense than to 
the adat. 

The above appears to answer the questions in paragraphs 1 and 
2 of Dr. ATinstedCs Memorandum {supra, p. 68). 

As to the question whether new land could be added, the 
meeting was of the opinion that Section 4 (ii) of the Negri 
Sembilan Enactment, 1926 was not according to the adat perpaieli 
and considered that the adat followed the land. 

In any case, as the Eesident points out, the question which 
he raised is not that of deciding now and definitely whether the 
above is correct or not, but of fixing a method for ascertaining 
whether any particular piece of land is or is not governed by the 
custom. As the custom is always changing or becoming modified 
•and is, in any case, of purely local significance, I am strongly 
of the opinion that the method suggested by tiie Hesident is the 
best and that it should be made lawful. 1119-29]. 

The Legal Adviser then prepared the first draft of a short 
amending bill to enable a District Officer to decide conclusively, 
subject to appeal to the Eesident and Chief, that any given piece 
of land either was, or was not, ^Tustomary^’ within the meaning 
of the Customary 'Tenure Enactment. At the same time Sir 
ikndrew Caldecott (as he now is) became Eesident of Negri Seinbi- 
lan. He contributed a long memorandum dated 8th January 
1930 (N.S. 1179/29). It seems unnecessary to set this out Jii 
full because the writer subsequently ‘^^abridged’^ it. He begins with 
the pre-history of the State and the tradition that the present 
inhabitants are descended from the aboriginal nomads and argues 
that only the lands in certain valleys are ancestral. He quotes 
Parr as an authority for this but the minute referred 
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to dealt with the tribal option,, not with inheritance. Throiighout 
this meniorandinn Mr. Caldecott wholly failed to distinguish be- 
tween tenure and inheritance. It may be true that at some period 
before British influence the tribes held lands in certain "valleys by 
.a tribal tenure while some members of the tribes la^ld other lands 
•ontside those valleys by a tenure in some respects diflereiit but it 
does not follow that those other lands devolved according to 
different rules of inheritance. It is certainly not true that those 
other lands devolved according to the Mohammedan law. It is stated 
that ^hn 1901 the State Council accepted it as fact that division of 
property in Simgai IJjong was by Mohammedan law conipletel}’”. 
That was not the fact then and it certainly is not the. fact even now 
(as I will prove, see p. 80). Mr. Caldecott goes on to cpiote the 
Dato Eeinhaii who in May 1928 expressed himself as desiring that 
acquired lands should devolve according to the Mohainmedan law 
and as having said that he thought he could get a hulat on the point. 

'The Bill then came before the State CouiiciL 

The minutes are as follows : — 

Extract from the minutes of the Negri Sembilan State Council. 

The Council considers a Bill to amend the Customary Tenure 
Enactment, 1926. 

The Eesident in introducing the Bill explains that the amend- 
ment of the Customary Tenure Enactment, 1926, is considered 
necessary as a result of a decision by Mr. Justice Burton in Appeal 
Xo. 21 of 1928 (page 61 to the effect that all land, whether 

nncestral land or new land, which belongs to any member of the 
twelve tribes must be inherited according to adat ‘perpateh and 
never in accordance \Yitli adat temenggong. 

The Eesident states that from his own experience, this decision 
will fall heavily on the people of Jelehu and Kuala Pilah districts. 
Of the Eeinbau district he could not speak with certainty, as he 
had never been stationed there, and it appeared from the Secretariat 
records that Eembau Custom had been altered since tlie days of 
Mr. C. W. C. Parr, when it was the same as in Kuala Pilah. and 
■Jelebu. 

He explains that if the amendment now Ixrioro (V)uncil is 
passed no one will be compelled to follow eitlier the adat perpaleh 
nr adat ienienggong. 

The wishes of the people taking up land will ])e considered in 
•every case. If the land under entry in the Mukim Eegister is 
endorsed as ^Customary^ it will follow the adat perpaieh — if endorsed 
'^non-eustomary’ it will follow the adat temenggong but wherever 
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no endorsement has been made the District Officer will liave power 
to record, after due enquiry and subject to the wishes of the owners 
and their not only wdiat land is, but what land is not, subject 

to the adat per pat eh and the Court will be bound by this decision. 

Any decision so made will of course be subject to appeal under 
section 15 of the Customary Tenure Enactment, 1926. 

His Highness and the four Undang speak in favour of the Bill 
each stressing the fact that in the ease of new lands owners and 
their nmris must have the right to choose whether they wish to 
follow adat perpateh or adat temenggong. They reiterate the im- 
portance of going slowly in the matter and of bringing no eompul- 
sion whatever to bear on owners. 

The Eesideiit undertakes to issue iiistructioiis to District 
Officers to this effect. 

The Bill is passed unanimously and becomes Hegri Sembilan 
Enactment No. 1 of 1930. (H.S.G. 1179/29). 

Note on proceedings of State Council. 

I w^ould emphasise the fact that nothing was said about the' 
Mohammedan law. The Kesident represented the difficulty as a 
conflict between adat perpateh and adai temenggong. This is as 
nearly correct as so concise a statement could be. 

On the secondary points, however, the Eesident^s statements- 
are confused. 

It is in the Kuala Pilah district that there has been some 
cliange in the incidence of the custom. In Jelebu and in Eembau 
there has been little, if any, change during the period mentioned. 

The Eesident emphasised that if the District Officer found on 
enquiry that land was ‘"ffion-customary^^ (which means, in this 
context, not su])ject to tribal options) it w^ould devolve according- 
to adiit temenggong. 

He added, and all the four Territorial Chiefs emphasised, 
that no compulsion was to be brought to bear, and the Kesident 
undertook to issue instructions to that effect. 

Five days later the Dato Eembau wrote to the Eesident en- 
closing a copy of the following document. 
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The Rembaii Resolution. 

Xepada 10.12.27 

Baliawa cleiigan sa-simggoh-iiya saluiya lembaga yang l)er- 
.saiii dibawah ini telali bermaslmarat deiigan nieiulajait t^abulat 
.suara berkeiia’an dengan harta yang di-nasbahkan kapada cliarian 
semiui-nya itu akan cli-jalankan inengakut l.)alia.gian liukum f^iiara' 
tentang daripada taiiah pesaka ia-itu tanali O.T. yang turun 
menurun didaiam suku itn tidak dapat dengan dibeli yabii dapat 
.:^ahaja di-jalankan mengiknt bahagian adat Eemlnin jnga. 

Signatures ot 18 Leinbagas. 

3.2.1930. 

Signature of the Undang of liemban, iN’.S. 


Translation 

On 10.12.27. 

AYe, the undersigned Lembagas, have truly conferred and 
.arrived at a unanimous opinion with regard to the property elassi- 
iied as earnings, all of which shall devolve according to the shares 
under Mohammedan law ; and concerning ancestral land, that is 
to say, land formerly held under ‘"^Old Title"^ which has devolved 
in the Tribal Division, and which has not been obtained by j)ur- 
diase, that is, obtained (by inheritance) only, shall devolve accord- 
ing to the shares under the Adat Eenibau. 

The word hidat literally means round, like a wheel, and a 
Bulat is a unanimous resolution. This must be the hulat wliich the 
Dato had previously stated that he thought he could get and ap- 
parently he had been trying to get it since 1927 but in tlie covering 
letter he carefully referred to it as a resolution and not as a Bulat 
because only 18 out of the 20 lembagas liad signed it and in 
Eembau eyes it is therefore ineffective. 

I knew, several years previously, that the Dato had some such 
idea in his mind and one of the lembagas told, me in conversation 
sometime about the end of 1927 that an abortive meeting had 
been held. The then Dato Eembau was receiving what was, for 
.a man of his antecedents, the stupendous income of about £3,000 
per annum and he had acquired considerable interests in new 
rubber land. In the event of divorcing his wife he would, if the 
ordinary rule of adat, chari dahagi, applies to a Euling Cdiief, have 
been compelled to, give up half of this property to a woman with 
' whom he had quarrelled. He had therefore a strong personal 
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inotive for trying to bring abont a change of adcct on this parti- 
niilar point. 

The word ahan makes it quite clear that the resolution w'as 
recomniendiiig a change — not conTeying an opinion as to tlie exist- 
ing eiistoin or practice. It is certain that the I )ato iiiiderstood 
it in this sense. Up to that date, the Mohammedan fraciionx h\d 
never been applied in Eemban, even- to acquired land, as the Date 
well knew^ for he sat with the Eesident to decide the a])peals, 
.see for instance, the cases of Kahar and Pnan, in "The ('ustomarv 
Law of Eenibau’’ pp. 131, 166. The appellate Judgment in the 
former reads:— 

‘The land becomes pemhc as soon as it passes into tlie ’owner- 
ship of the children of the original owner. 'The slnires ot the 
sons are their absolute shares, not life interest only, Init on 
the death of any son his share will pass as liarla jn-nalj'JiVii to 
the customary heir, that is, to the nearest female relative Jn 
the tribe^h 

A change of . the fnnclamental nature contem} elated by this 
resoliition could only be effected by a positive act of h^gislation. 
A Bulat of lembagas, by its very nature, could not dedde anything 
outside the adaf. Also the lembagas were S[)eaking for them- 
selves — not for their tribes. 

There is a further and very important jtoint wliieji is not 
.apparent from the face of this resolution. 'These lembagas are 
not educated men and Avhat they say can only be rightly understood 
with reference to their OAvn knowledge and background. They are 
the chiefs of exogamous tribes, steeped in those traditional sayings 
in which custom and religion are often confused. .Wlien tliey said 
that they wanted acquired property to devolve according to the 
religions law’’, although they still wanted ancestral pro])erty to 
devolve according to the adat perpateh (as to which there is no 
difference of o])inion anywhere) it is clear that their dominant 
idea was this : — 'AYe do not want clianan to be subject to restric- 
tions on transfer, though w^e do want to maintain those restrictions 
on ancestral property’^ Further, I have little doubt that they ^also 
meant ^AVe want charimv to devolve on the sons and daughters of the 
marriage”. I am, however, quite sure that they did not mean that 
they wanted the eJiarimi of a man who had been marrieii twice to 
devolve on. all liis children of both marriages because that would 
mean that a given piece of land would descend in two dilferent 
tribes. 'The Mohammedan law is founded on patriarchy. The 
adcit is the purest matriareh^r extant. ’The whole existence of the 
lembagas, as chiefs, depends ''on maintaining the integiuty of the 
matriarchal tribe. It is utterly unreasonable to suppose that the 
lembagas meant to initiate a policy leading to their own abolition. 

Royal Asiatic Society, 


'76 


E. ST. Taylor 

Yet if tlie first part of the resolution be divorced from its eontexr. 
and followed literally it would eventually bring about tba.t result. 

Moreover tbe resolution is wholly silent on the questions of 
the se])arate property of husband and wife, and 

harla dapafav, which are an essential part of the problem (see 
page 00 ). 

It was on this \'cry issue that the Chistomary Tenure Committee 
of 1027 came to a deadlock. The Dato Eembau then supported a 
])ro])Osa] that ''cliarian should devolve according to Mohammedan 
lav'.'” In the case of a man and a woniaii with issue of tlieir own 
marriage only there is no difficulty but when asked what wnuld 
happen if there w^ere no children of the marriage, the Date agreed 
that the proposal could not be made to wmrk. 

Xevertheless the Eesident sent copies of his earlier memo- 
randum, this resolution and his reply to the Date’s letter, to the 
District Officers of Tampin and Eembau wdth instructions to file 
them confidentially for guidance. This amounted to treating the 
resolution as a piece of legislation, although it wars, on its face, 
inconsistent with the declaration of the State Council, only one 
w^eek old, tliat they wmnted to follow adevt iemenggong - — -a resolution 
which these instructions were supposed to implement. The results 
appear from tlie ease of Imali, page 86 infra. Meantime the 
amending Enactment w^as duly reported to the Secretary of State 
who expressed the opinion that the restriction of the Collector’s 
powders in Section 4 of the principal Enactment might be a neces- 
sary precaution and he asked for further information. (F.ilf.SC 
despatch No, 187 of 19 May 

The Report to the Secretary of State. 

In response to this Mr. Caldecott wnote his second memo- 
randum (dated 15th July 1980, Y.S. 1179/29), and as the view^s 
he expressed w^ere accepted by the ‘ Secretary of State (P.M.S. 
Despatch Yo. 380 of 12th September 1930), it is necessary to 
examine them in some detail. 

The wniter commences by saying that ^Ehis memorandum is 
largely an abridgment” of the earlier memorandum (})age 71 
supra) but the main trend and object are different; it is twn- 
thirds as long and most of the contents are new. 

In paragraph 2 he says: — 

^^The fundamental fact is that matrilineal succession is in 

flat contradiction to. the Mohammedan law” 
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.and that : — 

‘'In Snniatra the action of the Dutch in reinforeino- the custom 

against the religions law has led to serious disturbances’h 

ISIow both these statements are in material respects ineccnrate. 
The fact is that in some instances the two systems are in direct 
opposition but in other instances they lead to very similar results, 
as Mr Pengilley haa shewn, (see page 85) and this fact has contri- 
buted to tiie prevailing confusion. 

What happened in Sumatra, as appears from the quotation in 
the Memorandum, was that the Dutch Government backed up the 
local chiefs in the maintenance of their political power; it had 
nothing whatever to do with the law of inheritance. 

In paragraph 3 the writer agrees with Mr. WolfPs policy (see 
page 115) of preserving the strictest impartially between the 
Mohammedan system and the adat, but what he in fact did (having 
expressly promised the State Council not to favour either of the 
two systems of adat) was immediately to put pressure on a Malay 
■officer to introduce the Moliainmeclan law of inheritance into a 
district where it had never before been applied. 

In [)aragraphs I and 5 he refers to the judgment of Burton J. 
and the ensuing deadlock, which I have already discussed, (pages 
54, 66 supra). 

In paragraph 6 he states "as a historical fact, quite as impor- 
tant as the developments in Sumatra, that between 1(874 and 1901, 
.succession to ])roperty in the Seremban district ])assed from the 
■eiistomarv to the Mohammedan systendb 

Xow ill the memoraiulum of six months earlier he had stated 
that the change was from adat perpnieli to adat iemenggong. As 
the matter is of some inqmrtance I will examine it separately (see 
page 80). Here, I am only concerned to jioint out that in this 
part of the correspondence Mr. (btldeeott writes first on eouiiict 
between adat perpateli and adat iemenggong am] tiieii on conflict 
between adat perpaieli and Mohanimsdan laic. Did he cliange his 
view or did lie think that adat iemenggong and Mohammedan law 
were, for tlie pur])ose in hand, much the same thing? Actually 
they are materially different ; that is why I have endeavoured to 
■stress the importance of AVilkinsoWs work on the three systems. 

In Iris paragraph 7 the writer criticises the judgment of 
Burton J. in Be Haji Pais, {supra p. 61) particularly the passage 
in whicli it was held that when property acquired by a married pair 
is inherited hy their children it becomes ancestral property. Against 
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this view he cites the alleged discussed on page 75. 

This paragraph is not in accordance with the facts and documents.. 

The judgment of Burton J. on the point of acquired property 
becoming ancestral, was based on Parr and Mackray, as is expressly 

stated in the judgment itseltd(^i/pm p. 64). 

This question of acquired property becoming ancestral is a 
complex one as I have indicated on page 55. It is not enough 
to state one or two isolated facts and then jump to a conclusion. 
In neither of his inenioranda did Mr. Caldecott analyse the matter 
siitficiently to support an opinion. The ^TulaPhto which he refers- 
did not come into existence till 1930 and it does not bear the 
meaning he put oil it. 

In paragraph 8 he quotes, from his own monograph on Jelelni,, 
one of the traditional ^^sayings^h correcting the earlier translation : — 

religious law is strong, the custom does not dispute with 

it” 

This is on page 27. The next line to it is:- — 

^Tf custom is strong the religious law does not dispute with 

it” ■ ■ ■ 

These Jelebu f^sayings^^ correspond very closely to those eollected 
by Parr and Mackray in Eembau. On the same page we find that 
^'Custom is laid down in the KoraiP^— the very confusion which 
Wilkinson explains on page 2. Ko donbt these ancient sayings 
assist in understanding the custom but if he wished them to be 
compared with modern judicial decisions, should he not have en- 
closed a copy of his work with his Memorandum? Various minutes 
by Mr. Caldecott shew that he disapproved, on principle, of the idea 
of recording decisions on points of adat Imt bis predecessor, Mr. 
Wolfi:*, on the advice of an earlier Commissioner of Lands, had 
expressly directed records of such decisions to be preserved in 
each District Office. (N,S, 2078/ 26). 

Paragraph 10 of the memorandum expresses the view that it 
is essential that the custom should be administered by the IDistTict 
Officers who have access to it in its native form, with ajipeal to 
the Resident and Chief and not to the Court. With this I agree, 
but the amending Enactment of 1930' was not designed to bring 
this about and in fact had the opposite effect. The memorandum 
continues : — 

was a real inconsistency that the Court should be liound 
to accept as conclusive, a finding that land was customary but 
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shonkl not be bound by a Collector’s refusal or omission to 
come to such a finding, 'The actual result of that i neon si V 
teiiey was a pronouncement that the custom ineYitably adheres 
to the tribal Malays in respect of new and indiYidiially aequircM] 
land (as distinct from ancient and inherited tribar property ) 
an interference with their Mohammedan tenets which appears, 
to be contrary to the treat}^” 

This passage is full of confusion. It would hare been a real 
inconsisteney that the Court should hare been bound to accept as 
conclusiye a Collector’s finding that land was ^Tustomary” and yet 
not bound to accept his finding that it was not customary, but ihe 
law never was in that state. It is reasonable enough to provide by 
law that a formal decision , by the Collector*^ after hearing 
evidence and subject to appeal to the Eesident, shall be conclusive 
and binding, even on the Supreme Court, and it is ecpially reason- 
able to provide, as the amendment of 1930 did, that a definite find- 
ing to the contrary effect, if based on evidence recorded at a formal 
enquiry, should similarly be conclusive ])ut could anything be more 
unreasonable than that the mere omission of the Collector to hold 
any enquiry, or to record any finding, should be binding on any 
one? Yet that is wdiat actually happened in Imah’s ease {infra/ 
p, 86). The Assistant District Officer founded himself on the 
mere absence of any inscription and the Court treated that as con- 
clusive. (The ^tactual result” referred to by the Eesident in the- 
passage quoted above is the order of Burton J, discussed at page 
66 supra). 

Then the opinion of the Judge that the personal law of the 
tribal Malays is adat, is said to be an interference wdth the Moham- 
medan tenets of the people and contrary to the treaty. 

As to the former, this confuses law and religion; the passage- 
in his own publication, to which Mr. Caldecott referred, shows that 
the ancient sayings of the people do confuse them but that does' 
not' justify confusing our legislation. As to the latter, the treaty 
provides that the protecting Power is not to interfere with ^^Malay 
Religion and Custom”. How is it contrary to this for the Court 
to apply the custom? 

In his eleventh paragraph the Eesident says that the Amend- 
ment was ‘^Tavourably received by the tribal Malays”; and as 
‘"proof” of this he quotes a letter from the Dato Rembau written 
only five days after the amendment was passed. At the highest, 
this only proY^es that the Dato (Yvho was personally affected and 
had no legal training) hoped that the amendment would work in 
})raetice. The people could not so soon have become aware of any 
change. 
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.Finally, the Eesideiit says it may be necessary to ^^elasticise” 
the Enactment and he commends Mr. WohFs policy of ‘‘^keeping 
both doors open^h 

Almost everybody who has written on the subject has said 
tJiat the Enactment of 1926 was too rigid and in several respects 
inconsistent with the adat but the amendment of 1930, as events 
Inu'e shewn, only emphasised these defects. What Mr. Caldecott 
.actually did was in conflict with Mr. WollFs policy. 

Stated broadly the whole trouble is that the legislation on 
this subject has from start to finish been of a piece-meal and 
^^tinkering^^ character, with little regard to the fundamental prin- 
ciples of law and never based on a comprehensive study of the 
.su})ject. As Dr. Winstedt wrote many years ago ‘Teople pick up 
.a few disjecta membra of the custom and argue as though they 
Avere the whole co'rpus juris''. 

The Practice as to Inheritance in the Non-trlbal 
Districts of Negri Sembilan. 

In his memorandum of January 1930 the Eesideiit of Isegri 
■Sembilan stated, as a very important historical fact, that between 
1814: and 1901 the practice regulating succession to property in the 
Seremban and Port Dickson districts changed from descent in 
exogamous matriarchal tribes according to adat perpateh, to descent 
according to adat temetiggong. It is, I think, generally accepted 
that the Mala 3 ^s of those districts, like those in the rest of Segri 
Sembilan and in the adjoining district of FTaning in the Settlenient 
of Malacca, originated in the matriarchal region of Sumatra but 
whetlier they ever established a tribal organisation in the Peninsula 
is a matter not free from doubt. Hownver that may be, the tribal 
organisation, if it ever existed, had probably ceased to ])e effective 
by 18T4 and it is therefore as certain as anything of tliis nature can. 
be that the practice \Ye(^ adwt temeng gong when, British offidals 
wnre first concerned with it. 

In his memorandum qf July 1930, however, Mr. Caldecott 
stated, with equal confidence but without citing any autliority, 
that during that same period the practice changed from the cus- 
tomary to the Mohammedan system. These two statements are 
are mutually inconsistent and as it seemed to me that some definite 
evidence ought to be procurable I took the opportunity when passing 
through Seremban on local leave about the end of 1939, of calling 
on the District Officer, Mr. iST. Coulson, who had only lately come 
to Negri Sembilan and had no previous acquaintance with this 
to])ie. I stated Mr. CaldecotPs later proposition and Mr. Coulson 
immediately remarked that the large number of titles in the names 
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of Malay women negatived the view that the statement is generally 
true. The District Officer then allowed me to inspect some of tlin 
nnikini registers. He selected the mnkini of Pantai as a repre- 
sentative Malay mnkiin. There are four volumes of the register. 
I examined them again in January 1948. ils is natural in view 
of the war there have been very few mutations in the interval. 

The first volume consists mostly of titles derived from approved 
applications of the 3 'ear 1899 to about 1903. Many of these were 
in the names of rvornen from the start, and very few of them have 
been transmitted in the Mohammedan fractions. There are manv 
transmissions to women including transmissions to women ‘his 
representatives’h There are also many titles in the names of a man 
and a woman in equal shares. This is very often referable to joint 
acquisition by husband and wife. 

The number of entries of the names of Chinese shews that 
this mnkini is not an exclusively Malay area where priiicipies of 
adat would be preserved to an unusual degree. 

'The second volume is derived from approved applications of 
1913 and following years. Many of these have been transmitted 
to women as representatives and there are three or four cases of 
Mohammedan fractions. The third volume runs from 1916 ou- 
wards; most of these titles are in the names of women and I did 
not find any Mohammedan fractions in this volume. The fourth 
volume is the new form of register under the Land Enactment of 
1926 and is derived from approved applications of 1926 and later. 
Many of these titles are in the names of Malay women and very 
few of them show Mohammedan fractions. 

I then consulted the Assistant District Officer, Seremban, who 
has heard about a hundred Distribution Suits during the past year. 
Very wisely he hears as many cases as practicable in the mukims 
where the parties reside. In general the distribution follows a 
family settlement or ^aluit and disputed cases irU'e few. In the 
majority of instances the beneficiaries are the widow or widower 
and chiidren of the deceased and frequently the sons and daughters 
take more or less equal shares by consent. In a proportion of 
cases tlie sons take double shares but this is often attributable to 
the fact that one son is still an infant and incompetent to renounce 
or consent. It is felt that in such a case the rule must he applied 
strictly. 

It is sulimittcd that all this is actual evidence of^ fact and 
that it definitely negatives the view that the Seremban district has- 
changed over to the Mohammedan system. On the other hand it 
does show that in practice thev" have fairly consistently practised 
adai temenggong ever since the registers were established and that 
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they still practise it. This tends to support tlie view that ajipli- 
c*atio3i of the adat temenggong to acquired ]n*operty in the tribal 
Districts would be in accordance witli t’lie wishes of the ])eople. 

The Distinction Between Tenure and Inheritance. 

It is true that tenure and inheritance may ])e comiocted l)ut 
they are not the same tiling. Land may be lield on a temire oue 
of the conditions of which is that it devolves in a certain way, to 
the exclusion of the personal law as regards that land, while the 
other property of the deceased devolves according to his personal 
law. 

Suppose, for instaiice, that a Scotsman residing temporarily 
in England acquired property and. died intestate, before 1926 
leaving land in Kent and land and also money in Sussex. Xow up 
to 1925 land in Kent was gavelkind and descended to all the sons 
■equally. Land in Sussex descended, according to tlie ordinary 
English law of real property, to the eldest son alone. But all the 
personal property would be distributed by the High (hurt in 
England according to the law of Scotland because tlie deceased 
was domiciled there and his personal law was therefore Scottish law. 

Gavelkind therefore affords an illustration of a local customary 
tenure with a rule of inheritance which really was ^hittached to 
the land^^; such land devolves according to a fixed law of inheritance, 
regardless of who owns the land or what his personal law is. This 
principle never has been and never could have been applied to 
■‘Thistomary land/^ in Negri Sembilan. 

It may be quite true that in the sixteenth or seventeeiitli cen- 
tury the tribal Malays occupied lands in Negri Sembilan on two 
different tenures. It may also be true, though there is room tor 
■doubt about this, that the redeemed lands were subject to tribal 
options but that unredeemed lands were not so subject. There is, 
however, no evidence at all that the rules of inheritance were 
different. Parr and Mackray, at p. 68, say that they w^ere the sanie. 

However this may be, there are no lands in Negri Sembilan 
which are still held under either of those ancient tenures or- under 
any other customary tenure. The Government long ago com- 
pounded with the ^ffieirs of the soiP^ who surrendered all their, so 
to speak ^^manoriaP^, rights in return for a guaranteed annual ]ydy- 
ment. All these lands, and all lands alienated since, are now held 
on one form ^ of tenure only, a statutory tenure under the Land 
Code of 1926 consolidating ail previous land enactments. There 
are still some distinctions between titles issued at various dates 
nnd many ancestral lands in Jelebu are held under Grant but for 
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the purpose in hand they ^ are all alike. . There is one tenure only 
and it involYes no condition as to inheritance. Up to 1912 anv 
person of any race and any nationality could buy any lot under 
any statutory title in any place and if he died intestate his property 
devolved by the same procedure by order of the same Court aecord- 
iiig* to the same law, which was to apply the law of the eommunirv 
in every case. The sole exception was, and this only aider IDOJi, 
that a tribal Malay conld not sell outside the tribe' without first 
offering the land to the tribe at a fair price. This was a restric- 
tion oil transferability and in that sense a iiiodifieatioii of the 
tenure but it was only a limited one. If the tribe did not elect 
to exercise the option the holder could then sell to a stranger and 
thereupon the restriction on the title was removed. Thus the nioili- 
fleation of the tenure was attached not to the iaiid but to the 
person. It is not well described as a modification of the tenure.’ 
ilt was an application of the personal law and the Enactment of 
1909 would more accurately have been called ^The Tribal Caveat 
EnactmenCC 'The power of the Collector to cancel the words 
^T^Tstomary land^^ is exactly like withdrawing a caveat. 

It is quite true that the Enactment of 1926 is more strict 
but ewui now, if the Government quit-rent remains unpaid, the 
land reverts to the Government and can be alienated to another 
person in which case the restriction on further transfer would not 
apply so that even now the custom is not really 'hittaclied to tlie 
landed The tenure is only provisionally modified so long as tlie 
holder is a person subject to the custom. Despite appearance tO' 
the contrary, the general doctrine that the law of descent follows 
the person is not modified by this Enactment. 

Effect of the Amendment of 1930 

The first reported decision on tlie construction and effect of 
tile amending Enactment of 1930 was a judgment of the Supreme 
Court in 1934: on an appeal from Kuala Pilah under the Small 
Estates (Distribution) Chapter of the Probate and Administration. 
Enactment. The case is reported below. 

Kutai Taensah. 

K.5. Civil Appeal No. 11 of 1934 
{Etc ported in 1933-34 F.M.8. Rep. p. 304)^ 

The deceased left an undivided one-third share in one inukini 
register holding and an undivided one-fifth in another.^ His 
daughter claimed the land on the ground that ten years hetore Ins 
death slie had lent the deceased $400 on the understanding that 
she would succeed to this property. The District Officer allowed 
this claim. Seven cousins of the deceased on his tathePs side 
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.appealed to the Judge, clamiing that there was insufficient evidence 
■ot the debt. 

Ill bis written judgment the District Officer held that apart 
It'oiii the question of debt the daughter was entitled to inherit the 
lU’opertv under the adat because the lands were opened up by 
her parents from their joint earnings. 

M U I) IE J. held that the debt was bar red by limitation and 
•eoiitinued : — ‘ffidiis is not customary land. It has not lieen endorsed 
under the Customary Tenure Enactment 1926 or under Section 2 
o!‘ the Eiiaetment of 1909. Whether iion-customary land acquired 
hy ])a rents from their joint earnings would descend according 
to the adaf or the Jiidcom shara was never definitely settled until 
tlie passing of the Enactment of 1930 which amends the 'Customary 
Tenure Enactment by the addition of a new Section 25 which 
])rovides : — . 

Nothing in this Enactment contained shall affect the distribu- 
tion of "the estate, not being customary estate, of any deceased 

person. 

It is clear therefore that this land is governed b}- the Mohammedan 
law^h 

x4ppeal allowed. Claim in respect of the debt of $400 rejected. 
Land to be distributed according to the Mohammedan law. 

«> ■ 

Commentary. 

This seems to be a non sequikir. As no claim was made under 
the Customary Tenure Enactment it is difficult to understand why 
the Judge relied on that statute. He whollv ignored Section 
184 (iii) of the Probate and Administration Enactment, under 
whicli the appeal came before him, and which ],)rovides tliat the 
property shall be distributed according to the law and custom aj)p]i- 
('able to the deceased. In Ee Mansur deceased (?0//Vu, ].). 99) 
Cussen J, examined the matter more fully and came to a different 
■conclusion. 

The effect of the Judge’s order was that the undivided one- 
fiftli si 1 are would devolve on both parties to the appeal. The un- 
successful daughter would still receive a share and the remainder 
would ])e registered in the names of seven cousins in fantastic 
fractions. The area of the land is not stated but it is unlikely to 
have been more than about three acres in all. 

This case has, however, been over-ruled by subsequent decisions, 
:as to which see page 105. 
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Secretariat Correspondence. 

IST.S. 1396/37 is a very cnrions file. It originated with a 
letter dated 11 June 1937 from the Euler enelosing a list of bidd- 
ings in the Kuala Pilah district said to have been distributed i^v 
the District Gfiicer according to the Mohammedan law. This haler 
seems to have followed an unrecorded conversation. At some later 
date the docket was amended by the addition of the following: — ■ 

— Euling as to the distribution of land not endorsed as^ 
eustomai^^h 

I cannot find any ruling. I think tlie object is to try to olttain 
one. Let ns go through the paper. 

The list is a list of some o5 Distribution Suits dieard in the* 
Kuala Pilah district from 193-1 to 1937 in which distribution 
is understood to have been made according to the I^Iohamniedan 
laAV on certificates bv’ the Kathi of Sri Menanti. Tiie District 
Officer (Mr. E. E. Peiigilley) perused the records of all tlieso 
cases and found that in only three of them was any claim made' 
under the adat. He found also that in the majoriH of cases tlie 
property in question was acquired land and tliat tlie claimants were- 
the surviving spouse and the children. In such cases he says there- 
is little difference between the effects of the two systems of inhe- 
ritaiiee. The adat gives the property to the ehildren of the mar- 
riage, equally or without any definite rule as to shares. The- 
Mohammedan law’' gives twm shares to each son and one to each 
daughter. The District Officer does not say so in terms Init it 
appears that in these eases the devolution was to the children of 
the deceased. That is, there wms no claim by step-children of tlie 
surviving spouse. lie does not say wdiat shares the surviving 
spouses inherited. 

His conclusion is that the list w^is a list of virtually uneon- 
tested cases. He goes on to say that the disputes arise in two 
main classes of case : — 

‘I — Where the property w^as acqured liy the deceased before 
the marriage; and 

ll—Where there are no children of the marriage during wdiich 
the jiroperty w^as acquired. 

In the former case the tribal relatives of the deceased, usually 
ids or her sisters, claim the property as ha'rta penihawa^ or harfd 
dapatan, that is the separate property of the husband or wo'ie respo('- 
tively. (See Parr and Mackray pages 86 and 90 aiid The (his- 
tomary Law' of Eembau, page and the cases there cited). 
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111 the latter case the surviving spouse claims the whole of 
the property under the adai-^^ and the relatives of the deceased, 
the ill-laws, may claim according to the Mohammedan law, con- 
ceding, however, a small fraction to the spouse under that law. 

In cases of these types therefore each group of claimants has 
.a material interest in supporting one system rather than the other. 

As the District Officer rightly says, the real question arises 
under section 184 (iii) of the Probate and Administration Enact- 
ment — What is ‘^‘^the law or custom having the force of law appli- 
cable to the deceased 

'The next event was a disputed case from Eembau which is of 
.some interest and importance. 

Re Imah dec. 

(Remhaii Distrihiitiori Suit No, 66 of 1936) 

The family was as folloivs 

Midot (f) 

Sajidah (f) 

IMAH = Md. Hor 


Ismail (m) Indun (f) Abdullah (m) 

The ajiplicant was the daughter, Indun ; she wanted the whole 
estate to be divided between the two sons and herself in the pro- 
jjortions of 2 to 1. She said that this had been agreed to ‘d)y 
the heirs^h 

The son, Ismail, wanted a share (unspecified). 

The husband wanted the estate divided according to iMoham- 
medan law. 

The mother wanted her share to go to the children of tlie 
deceased. 

The claim of the surviving spouse is, in the other States, frequently put forward 
as a claim under the Mohammedan law, see for instance Wan Mahatan v, Samat, 
and Re. Noorijah in Malay Family Law. pages 2j and 59- 
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The sister wanted to be registered as trustee of the other son; 
Abdullah, who was an infant. She made no claim for herself. 

The Collector transmitted the land to:— 


'The husband 

The son, Ismail 

The daughter 

The sister, as trustee 
of the younger son 


f or 15 sixtieths. 
18 „ ■' 

9 

18* „ 


60 


The daughter appealed to the Supreme Court oii the 
grounds, inte'r alia : — 

(a) That the land was part of a lot formerly held under an 
earlier title and was customary land and should have iteeii marked 
.as such; 

(b) That the deceased and all the beneficiaries were members 
•of a tril3G, and were subject to the adat perpateli, and the Collector 
was therefore wrong in applying the Mohammedan law ; 

(c) That the land was ancestral land and belonged to the. 
-deceased woman before her marriage to Md. N^or, and was there- 
fore harta da-patan (separate estate of the wife which devolves on 
her family) so that the husband was not entitled to any share. 

In his statutory report the Collector stated the facts as above 
and proceeded: — 

relation of the parties present at the hearing stated that 
tile laud was the property of the deceased and that the iiusband 
should not get a share. This was not recorded in tlie notes of 
■evidenc-e. 'The beneficiaries said nothing about it but it appeared 
tliat Indun had the same in her mind. 

It was clear that the estate was not a customary estate as 
the title was not marked ^^customary’’ and therefore the Customary 
Tenure Enactment did not apply. 

x\ccording to the Probate and Administration Enactment, sec- 
tion 184 (iii), where no agreement exists the estate is distributed 
..according to the law or custom applicable to the deceased. The 
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parties were Mohammedans and the land was not customary. - There- 
fore the law applicable was the Mohammedan law. In this I 
followed Kiitai v, Ta^ensah, 1934, Eep. p, 304 {siipm p. 83),. 
where Mndie J. said that property acquired from the Joint earirings 
of the parents would descend according to liuhum sha'ra' 

On the other hand it is established adat now in Eembau:— - 

(Here he set out the Eesoliition of the lembagas (supra p. 74) 
in Malay; a complete copy was annexed to the record). 

The effect of this is that customary lands which were originally 
under Old Title apd confined to a particular tribe must follow the 
adad. 'The land in question was nexer held under an Old Title 
and can be bought and sold without restriction. 

For the aboye reasons I held that this estate must be divided 
in accordance with Mohammedan law. Since the mother who was 
entitled to one-sixth asked that her share be distributed among 
the children of the deceased, I distributed it (as above, P- 87).^'’* 

Commentary. 

When the relation alleged that the land was the separate 
estate of the wife, the Collector clearly ought to have taken evidence 
on the point and recorded it in his notes. ISTone of tlie claimants 
ever suggested that the land was the ^‘joint earnings”, so the ruling 
of Mudie J. was clearly distinguishable. The Collector’s decision 
amounts to this, that if the title is not marked ^Tustomary laud”, 
the land cannot be treated as Juirta dapaian. The resolution ol 
the lembagas deals in terms with charutn and with ancestral land. 
Whatever the value of the resolution may be, it does not touch on 
the question of land acquired during a previous marriage. Also 
if the Mohammedan law a])plied, why was the sister of the deceased 
appointed guardian? 

The real point at issue depended on the history of the land 
and this was never investigated. The record shews that the land 
was previously held under E.M.E. 187 which had been subdivided; 
the ])orti()n in dispute was E.M.E. 823. It may be correct that 
it was never held under an ^^Old Title” but the low number, 187, 
])rovGs that it could not have been alienated during the marriage 
of deceased and Md. hTor. It is clear that thev did not purdiase 
it and therefore the land was certainly harta dapain}i, the separate 
estate of the wife, and should have devolved on her daughter. It 
was pro])ably ancestral property but if not, it must have been 
either c/iarian htijang of the deceased or her share of the cJiarmu 
lal'i-hini of a ]>revious marriage (and according to Parr and Mac- 
kray, at page 76, it would oiC transmission to her children become- 
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mibject to the rules governing ancestral property in viiieh case 
the title should have been inscribed ‘^‘^Cnstomary land'’). 

It is clear from the Collector's report that the luisbaiicl and 
.elder son of the deceased had exerted pressure on the daiighter 
(obviously a yoniig woman, since her next brother was an infant 
and her aunt was preferred to herself as the guardian) so that 
they could obtain shares in the land. 

From the point of view of Piembau the inain cpiestioii was 
whether the land devolved in the tribe. The mother did not object 
to inheritance by her grandsons who are, of course, of her tribe. 
The real o1)jectioii was to the inheritance of a share by the liiisliaiKl 
who was necessarily of a different tribe. 

On the a])peal, FEDLOW, J. held that under tlie Customarv 
Tenure Enactment, as amended in 1930, land must }.)0 eirhor cus- 
tomary or lion-customary and that the only land wltK-h can now 
descHuid ac'cording to the custom is ^‘^custoniarv land" (meaning 
land the title to which is inscribed ^^customary") . lie agreed with 
Miidie J. (]). 83 mpra) tliat Mohammedan law governed the dis- 
tribution and therefore dismissed the appeal. 

The Judge ignored the words of section 184(iii) — ‘'daw or 
cnistom having the force of law applicable to tlie deceased”. 
treated the tpiestion of succession as attaching to the land. [The 
.a])])eal is reported in 1937, F.M.S. Eep. at p. 89]. 

■ Memorandum by the District Officer^ Kuala Pilahv: 

(Mr. E. E. Pengille}^, M.C.S.) 

The next event was a Memorandum by the District Dflleer, 
Kuala Pilah, who held meetings of his chiefs and lembagas, and 
in view of tlieir difficulty in expressing a clear opinion on any 
general issue, he put two concrete questions to them, representing 
two of the types of case in which succession is commonly disputed. 
The answers shewed that a reasonable majority of the lembagas 
tbougbt that harfa pemhaim, that is the property acipiired ])y a man 
l)efore the marriage of his last spouse, should devolve on his own 
tribe, .according to adat perpeifeh^ and not on Ids children acanrding 
to Mohammedan law. 

Tlie District Officer quotes the following minute by Mr. 
Wolff 

"'"Tlie view I take on this subject is that the Oiistomary 

Tenure Enactment does not purport to be a statement ot tlie 

(idcit pf'rpateh. but la 3 ^s down the particular restrictions that 
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are imposed on ^eustomary land^ which for practical ])urposes- 
is synonymous with ^ancestral landh Siicli land comes 
for purposes of intestate succession) under the Customary 
Tenure Enactment while land not so endorsed comes under 
the "“'Small Estates^ chapter of the Prohate and Administra- 
tion Enactment. But in the latter case a Collector is not 
relieved of the duty of taking account of loc-al custom in 
regard to any questions relating to the land which may come 
before him, nor is the Court.^h 

The District Officer draws attention to the conflict between 
the decisions of the Judges; he explains that in, his considered 
ojunion the adat ought to prevail and asks for a deHnite ruling 
and for an amendment to make the position clear. 

The next case was from Khala Pilah. 

Re Teriah dec. 

{Kuala rilah DisMhuiiou SiiU No, ISS of 1936). 

The deceased left three piecevS of land and some cattle and 
jewellery and debts amounting to $,220. The net value of the 
estate was estimated at $700. She left a sister, a brother, a 
widowvT, a son who was insane and his son, her grandson, an infant. 

The sister claimed distribution of all the property among 
herself, her brother and the son of the deceased, according to 
the arlal, l)ecause all the property was acquired before the mai-riage 
and was therefore liarta dapalan in which the husbaiid had no 
share. The sister had paid the funeral expenses. 

TTie lius'baiid applied for distribution according to Moham- 
medan law. 

The lemhaga gave sworn evidence that he had investigated 
the ('ase fi om both sides, that all the property was harUt dapalan 
and sliould therefore devolve on the tribal relations of the deceased, 
su])ject to this qualification — that the ])roperty included, or repre- 
sented, a sum of $100 acquired jointly by the deceased and her 
husband and that aeeordingiy the sister and brother ought to pay 
$100 to the husband out of the property or as a condition of, 
inheriting it. The sister had agreed and actually tendered the 
money to the lemhaga but the widower had not attended to com- 
])lete tlie settlement which had therefore fallen through. 

The husband admitted that the property was Imrfa dapafan 
but adduced further evidence tending to show, from dealings with 
the land and animals during the marriage, that $100 Avas an under- 
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estimate of the joint earnings during the marriage. ITe also said 
tiuit he had paid part of the funeral expenses. 

It is clear that the trial digressed into the investigation of 
the debts of the deceased, thus raising issues nof really" releva nt 
to the question of succession. 

It was also proved that the deceased had been killed by Iku* 
son who had since been sent to a mental hospital. The lemhaga 
gave further evidence that according to the adat, a cliihl who sla'vs 
his parent is not debarred from inheriting the estate if he is in- 
sane (The note is obscure but I take this to be the eifect. E.X.’T. h 
He also said that, according to adat, property acquired by a woman 
before her marriage devolved on her children, (not on her relations, 
as he had stated at the previous hearing). 

After an adjournment the Kathi was called to give evidence 
of the Mohammedan law. He said that according to Mohammedan 
law, even an insane killer could not^ inherit from the person killed 
but the children of the killer were not debarred. Therefore in his 
opinion oiie quarter of the estate should devolve on the widower 
and throe quarters on the grandson. After a further ]>ostponement 
the Collector granted letters of administration to the sister of 
the deceased. 

The widower appealed. 

Judgment of the Trial Collector. 

The Collector stated the facts, as above, and continued : — 

^^The deceased left property in two categorievs: — 

(a) Property acquired when she Avas unmarried; 

(])) Property jointly acquired by her and her husband. 

Immediate distribution is complicated by the fact that one 
of the heirs, under either system of inheritance, is insane and 
another, the grandson, is a minor. 

In this district the normal guardian of minor heirs is chosen 
from the female not the niale relatives. In this case the grandson 
is living Avith the applicant, the sister of the deceased. 

Even under the Moliammedan law, the grandson is onthitMl 
to the greater portion of the estate. 

Hnder these circumstances, I consider it equitable for the 
sister to administer the estate, while tlie son is under mental in- 
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capacity, and the grandson is a minor. Moreover, there are varions 

For all tliese reasons I came to the conclusion that tlie best 
order in this case was not an i«»^^ecliate order tor ‘ ^•^t^bubo.i Im 
an order granting administration to the sistei ol the deccasta 
pending three things:— 

(a) the settlement of the debts ; 

(b) the iiicapaeity of the son; 

(e) the ininority of the grandson. . 

In a further note the Collector drew attention to the facts 
,h.t h. .< . eWed « 

nearest female relative not widower ami at 
medan law applied, then according to the Ivathi s tMdeiuc 
the benelieiaries was the infant grandson. 

Commentary. 

It i« clear that in the first place all parties agreed, on a liasis 
r tlvit the nronerty was, in the main, harln dapaian and 

should "o to the sister and son, subject to iiayment of the husband s 
S t^ so rmuE as rdpresented his share of the pint earnings, 
f l,e difficulty arose from the practical 

ino* those earnings (see tlie judgment of Dah j 

ease Sav Fainilv Law, p. 20). Also it is alwa>;s a niatter ol 

intense difficulty imiong peasants either to 

the nronertv in kind. The lerabaga may sa\— Lue mm tih 

huiralo Lid' settle it” but the other sSfffied 

ulouffii the land which admittedly comes to me. • 
witirthe IflOO which was tendered, the widower sau 
rather litigate. If I claim under the Mohammedan law 1 mia,ln 

got more’’. 

Tl is clear that hv “nearest female relative” the Collector 
meant, tlie nearest on 'the mother’s side— that is 
tlie tribe— see “The Customary Law oL Lemhau , ]>. 2b ami. tiit 

eases there edted. 

The judgment of the Supreme Court was as follows:— 

• Judgment on Appeal. 

RAJA MlTSx\., J. — Lands in Xegri Semhilan are either: 

(a) Customary Lands or 
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(b) Noii-ciistomar}^ lands. 

Customary lands are subject to the Customary Tenure Enact- 
ment Cap. 215 and devolution thereof is governed bv that enaet- 
ment. The devolution of Non-eustomary land is governed by the 
ordinary law of the land— in the case of the Mohammtnians by liie 
huJmm shara' and in the ease of others by the Distribution Enact' 
inent Cap. 71. 

The lands, the subject matter of this appeal, are admittedly 
not Customary lands and their devolution must be governed by 
the hMhiini sharcf — see the Judgment of Mudie J. reported in 3, 
M.L.J. at p. 251 (and sitprcL p. 83) and the Judgment of Pedlow d. 
ill ImalPs case, 1937 P.M.S. Eep. p. 89 (and supra p. 89). 

Under section 179 of the Probate and Administration Enact- 
ment (Cap. 8) the persons entitled to apply for distribution are 
those persons who ^^aceording to the rules for the distribution of 
the estate of the intestate applicable in the case of the deceased 
are entitled to the whole or any part of the deceased’s estate”. 

In this case the rules of distribution are the rules of the 
hiihum shara' and according to those rules the persons entitled 
primarily to a share in this estate are the husband (the api^ellant) ' 
and the son (Sarnl) of the deceased to the exclusion of sisters 
(of whom the respondent is the only one) and brothers. That 
being so the respondent is not entitled to representation and I 
accordingly allow the appeal and set aside the order of the Collector. 
There will be an order for the issue of grant of letters of adminis- 
tration to the appellant instead. I make no order as to costs. 

In this case there is an allegation that tlie son of the deceased 
caused lier death, and for that reason he is, according to hul'uai 
sharci' deprived of his share of her estate bnt that Ids son rejilaees 
him. , , 

Since the order made in this case is merely one for the grant 
of letters of administration and not an order for distribution it 
is not necessary to consider the true position of tbe son, Sarul, 
at present. That consideration arises only when distribution is 
soug]}t. For the ])resent I will merelv remark that the evidence 
on the record is, in my opinion, insufficient to deprive him of 
liis distributive share in this estate”. 

Commentary. 

With all clue respect to the learned Judge, it does not appear 
that he ever looked at the realities of the case. His decision does 
not follow from his own argument. He says first that the ordinary 
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law of the land is the Mohammedan law but as regards guardianship 
that is certainly not correct Even if the sister was not entitled 
to an}^ share in the estate in her own right, the fact remained that 
she was the actual guardian of the grandson and it follows that 
she would be the proper committee of the person of the lunatic, 
were he released. The Judge did not, comment on, or disturb, 
the Collector's finding on the issue of guardianship yet he granted 
administration to the widower who, on the Jiidge^s view, was en- 
titled only to one-quarter of the estate instead of to the sister 
who in her representative capacity was entitled to three quarters. 

It is hardly fair to give all the property to one side and leave 
the onus of supporting the beneficiaries under disability on the 
other. (See also, Note on conflicting decisions, p. 105). 

Re Haji Mansur dec. 

This case is somewhat complicated. The deceased left a widow 
and children and also children by two previous wives from whom he 
had been divorced. All were members of matriarelial tribes and 
they made conflicting claims under the adat As it appeared to 
the District Officer that an issue of the Mohammedan law also 
arose he stated a ease for the decision of the Supreme Court as 
to which system applied. As the question was more thoroughly 
examined than in some of the earlier cases the Judgment of 
Cusseii J. is reproduced here but I would first point out that the 
District Officer’s statement of the case is in one important and very 
interesting respect, incorrect. 

There were five lots of land. Two were admittedly acquired 
during the last marriage and were claimed by the widow for herself 
and her child on that ground. None of the other parties made any 
claim to these two lots. 

The remaining three lots were claimed : — 

(a) by the sisters of the deceased. 

This was a claim to hart a pemhaira, property belonging to the man 
l)efore the marriage, which on his death returns to his own tri])e. 

(b) by the children of the previous marriagevS during whicli 
tliey were acquired. 

The District Officer says that this claim was made under the 
Atohammedan law, and would be barred under the custom. There 
is confusion of thought here. 
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If the estate were to be distributed according to the Moham- 
medan law, the widow would inherit one-eighth (as against sons) 
of the whole estate and all the children of the deceased," ir respective 
of who their mothers were, would inherit the residue, each son taking 
double the share of a daughter. When the children abandoned afl 
claim to the two lots, they in effect admitted that the estate was 
not distributable according to plain Mohammedan law. What they 
actually contended in their evidence was that the property accpiired 
during the marriage of their parents should, on the death ot the 
surviving parent, devolve on the children of the marriage. The 
District Officer seems to have assumed that this claim could only 'he 
based on Mohammedan law because the sisters of the deceased cdaiui- 
ed the same property under the adai. This view is inistaken. The case 
was very like Ee Kahar deceased, reported in The Customary Law 
of Eembau at p. 129. The real question was whether on the divorc-e 
of the previous wives, the property of their marriages was properly 
divided between husband and wife. If it was so divided, tliou ilie 
the children inherit the wilVs share, and the husband'’s share 
becomes lidrta pemhawa of the subsequent marriages, and on his 
death it returns to his sisters. If, however, the property is not 
so divided but is retained by the surviving husband and he lives 
with the children, then on his death they iiiheiut it, sons and 
daughters equally. (Ee Kahar, supra). There was definite 
evidence that after the divorce, a son of the divorced wife had 
assisted his father to cultivate one of the disputed lots, 

The question was not investigated from this point of view, and 
it is impossible to form an opinion from the evidence recorded as 
to whether the sisters or the children should have succeeded. It 
is significant that, although the son mentioned was a Haji, he did 
not say anything about Mohammedaui law ; he gave evidence of 
living on the land and cultivating it, facts which were only rele- 
vant to a claim based on custom. The only mention of the 
Mohammedan law was by the Penghulu who said: — 

^Tf there is a divorce the children go to the wife and 
they can have no further claim on their father^s property. 
This is the rule of custom, and has been followed in Gemeiicheh. 
The Mohammedan law has only recently been followed. ‘Ihe 
change over began in the time of Major Kidd about ten 
years ago’^ (Major Kidd left Tampin in 1927, B.N.T.). /^This 
change was only effective to a small extent. According to 
the custom, if a man remarries after he has acquired property, 
the child of this marriage can claim some of his proper!}^ 
but not all. The rest goes to his waris’h 

The last sentence means that where, as here, pemhawa pro- 
perty is improved during a marriage, the improvement ranks as 
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cluman laU-hmi and the property is divided between the sisters 
of the deceased and the children of the second marriage. This is 
correct, see Customary Law of Rembau, page 22 and the cases there 

cited. 

The suggestion that Major Kidd initiated a change in the 
practice relating to succession cases is unfounded but it is quite 
likely that later District Officers had occasionally made orders 
similar to the one made by Mr. Nash, p. 58 supra. 

The point is, however, that in this ease no claim was made 
under the Mohammedan law. 

The District Officer was consciously looking for a case of 
dispute as to which s^ystem applied so that he could refer the point 
to the Supreme Court. His mind therefore was predisposed to 
mistake a conflict as to the applicable rule of adai for a conflict 
between adat and Mohammedan law. Actually the real dispute 
was a dispute as to facts of a somewhat unusual kind and there 
is a tendency to seek to decide. such issues as though they were 
issues of law. 

The case is set out in the following memorandum of the 
District Officer, (Mr. II. A. L. Luckham, M.C.S.) : — 

"^‘The claimants to tlie property left by the deceased Haji 
Mansur may be divided into three groups: — 

(a) His sisters, Pamali and Minah; 

(b) ITis children ])y two wives, who were divorced some time 
prior to his marriage, Nomi, Haji Pilns, Payang, Amat 
and Konit ; 

(e) His widow, Simban, and his 3 mungest son, Hussin. 

Of the five pieces of land left, Simban claims two, E.M.R. 
2752 and 27'54, Gemeneheh, as cluman lahi-bini. This is a good 
claim according to the custom and is supported, or partially siip*- 
ported, by provisions of the Mohammedan law. None of the other 
parties make a claim to tliese two lots. The remaining three are 
claimed by the sisters under the custom; under Mohammedan law 
any claim from them would be barred ])y the existence of the 
wife and children of the deceased. 

These lots are also claimed by the children of the deceased^s 
previous marriage. This claim is under the Mohammedan law 
and would be barred under the custom. Under the custom, when 
there is a divorce, there is a settlement of claims between tlie two 
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parties and after the divorce neither the wife nor her diildrei) 
have a further claim on tlie hnsband’s property. 

Finally the widow also sets up a claim to the three lots on 
behalf of herself and her child. Her claim can be based on either 
the custom or Mohammedan law but has in either ease to he 
weighed with the other claims. It is agreed that all parties are 
]innnbers of customary tribes. 

It is important, therefore, to decide whether or not tlie distri- 
bution of this estate should be effected according to the custom or 
according to Mohammedan law. 

This Mukim, Gemencheh, is part of the hiuh of the Un dang 
of Johol, which together with the other I iial' of the districts of 
Tampin, Kuala Pilah and Jelebii form the ciistoniary districts of 
Negri Sembilan he. the Customary Tenure Enactment (Ca|). 515} 
is applied to these districts and unquestionably in the past all 
matters of succession to land were regulated according to the 
custom and this custom had the effect of law. I would refer to 
the explanation of the Eembaii custom contained in ‘■‘Rembau” liy 
C. W. C. Parr and W. H. Mackray, Jonnial of the Straits Bi*aneh 
of the Iloyal Asiatic Society No. 56, and to Customary Law 
of Eenibau^' by E. N. Taylor, Journal Tolume \MT part I, 
Malayan Branch of the Eoyal Asiatic Society. These, of course, 
only refer to the custom as it was followed in the luak ot Eembaii 
but the custom as it was followed here was similar to the Pombau 
custom in prineiple with only differenees of detail. 

I have recorded briefly a statement from the Ponglndu, tlie 
head customary officiap of Gemencheh, a statement as to the 
juirtial ('liange over to the Mohammedan law l)ut I have not thouglir 
it necessary to call numerous witnesses to the acknowledged fact 
that in llie past, and until relatively recently, iu Ceinencbih as 
well as Remhan and other customary districts, all questious of 
inlieritance were decided according to the custom. The custom 
was, in fact, followed for many years aftei^ the constitution of 
the State of Negri Sembilan. 

There are also two judgments of the Su])reine Court that the 
personal law of Malays in customary districts is the (histom viz : — 

(i) Mr. Justice Acton, quoted on page 65 of TayloPs 
Eem])au ; 

(ii) Mr. Justice Burton, Ee Haji Pais dec. (p. 61 supra), 

ddiere are, however, a series of Judgments of the Supreme 
(Tiirt, dating from 1934, to the effect that the distril)iiti(m ol 
the property of Malays in customary districts should follow the 
Mohammedan law, except when land is concerned the title of which 
is endorsed ‘Tfiistomary^h They are: — 
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(i) Mr. Justice Mudie— lurtai y. Taensah (p. 8,3 supra) ; 

(ii) Mr. Justice Pedlow— Be Imah dec. (p. 89 supra) ; 

■ (iii) Mr. Justice Baja Musa— Be Teriah dec. (p. 9a supra). 

The oTound for all these decisions is, I think, contained m 
the following paragraph of Mr. Jnstiee Mudie s 3 udgment; 

This is not Customary Land. It has not been eirdorseB 
under siion 4 of the Customary Tenure Enactment 1926, 
or under section 3 of the Customary Tenure Enactment, 190.). 
Whether non-eustomaTy land acquired hy pareu « 
ifiint earniims would descend according to the adat oi me 
f Ln Zm’ was never definitely settled :;«til the passing 
of' ‘the Customary Tenure (Amendment) ,( 

uhich amends the principal Enactment by the addition oi . 
new section 25, which provides;— 

Eothiug in this Enactment contained shaU affect the dis- 

trilmtion of the estate, not being customaiv estate, ol any 
deceased person. 

It is clear, therefore, that this land is governed hy the 
liuli'uni 6‘/i^rra'\ 

AYith respect I would suteiit that this iie\v section 

. . "h , +Ka p^tate not beiusT ciistoiBury estatij 

SrvXwpemon, shall be distrihnted ‘-=^;jjX'°coSpiieaS 

followed with respect to such estates. 

I would also nrge that so momentous a cliange as 

hulruiu .Jtam. As far as I am aware there has been no such lt..i, 
tion. 

T tlierefoTC ask for the directious of the Snpierne t 

rirf Saio. the custom (.*<) or Molmmmed.H law 

(Inihum sham) in distributing this estate. 

Re Haji Mansur dec« 

Tmnpin Distrihniion Suit No, 11 of 19 -jS, 

(Reported in 19S9 F,M.S. Rep. ^o) 

The Customary Tenure Enacfmenf cjject of 
alsence of the words “Customary land” considered and explained. 
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The CTistomar}^ Tenure Enactment, 1926 is not exhaiistiye of 
the ckM- If a title has been inscribed "T'Ustom ary LamT^ the adai. 
governs siiccession but the converse of this is not true. 

The absence of the words ^'Thistomary land’’ does not prove- 
that the land is not occupied subject to The custom. The only 
conclusive proof that the land is not so occupied is a recorded 
tiiuliiig by the Collector to that effect, under section 1 . 

As regards land occupied subject to the custom in respect 
of which the titles are not so inscribed the customary law of sue- 
cession still applies. 

Judgment of Burton, J. in Ee Haji Pais dee. {supra page 61) 
followed. 

Jiidgment of Mudie, %J. in Kutai v Ta’ensali {supra, page 86 )^ 
discussed and not followed. 


CIJSSEIv, J. This is a ease stated under section 188 of the' 
Probate and Administration Enactment which reads as follows:— 

If any difficult point of law or custom arises in the course' 
of any proceedings under this Chapter the Collector may 
state a case for the decision and directions of the Court. 

The case as stated ]»y the Collector is set out above, p, 96. 

Under section 184 (iii) of the Probate and Administration 
Enactment the Collector shall distribute the estate ‘^‘according to 
the law or custom havhig the force of law applicable to the deceased.” 

Section 113(0 refers to "Tules of Mohammedan law as varied 
by local custom in resj)ect of the distribution of . . . The estate- 
of a deceased person.” 

Section 2 of the Distribution Enactment reads: — 

‘^^jSTothing in this Enactment shall apply to the estate- 
of any person professing the Mohammedan religion or shall 
affect any rules of Mohammedan law as varied by local custom 
in respect of the distribution of the estate of any such person.’^ 

It is clear then that the distribution is to be governed either 
by the law Ce. Mohammedan law, or custom having the force of law 
Le. unwritten law, or by some combination of the two. There has 
been, and is still, beyond any- doubt, a body of unwritten law, 
that is customar}" law, known as adcctif in existence in certain parts. 
IDJfS] Royal Asiatic Society, 
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of Nec^ri Sembilanl Such adat or customary law provides rules • 
for the distrilmtiou of laud of deceased persons belonging to tire 
trilies of Malavs amongst whom that custom exists as law. Such 
a iSy of uuvwitten law, that is customary law,, must be presumed 
to continue to exist until.the contrary is establislied. Such mn- 
vritten law mav he destroyed in whole or in part by legislation 
which must 1ie" express or be by necessary implication. ^Except 
where it is shown that such udai or unwritten law has been so 
repealed, that law must be given effect to within the sphere ot 
its^ operation. Part of such customary law reterred to land, and 
tlie Xestion which is raised in this reference is as to whether or no 
that^ customary law has been, repealed, or its ^heie ot operation 
limited,' bv tlie provisions of the Customary Tenure Enactment. 

It is necessary therefore to consider and construe the prov - 
sions oi' this enactment. 

Lands in the districts of Kuala Filah.^Tampin and Jelebn 
•occupied by Malays who are members of certa.in tribes set out in 
Schedule B may or may not be “occupied subject to the custom . 

“Custom” is defined as meaning “the custmnary land law of 
Malays resident in the districts of Kuala Pdah, Tampm and Jelehu 
who 'are members of the scheduled tribes . 

The enactment provides a procedure for determining whether 
or not such lands when held under entry m the mukim registe s 
are or arfe not occupied subject to the custom— section 4(i). 

If tlie Collector finds that the land is oeen]ned suliject bo the 
custom and if it is registered in the name ot a temale memhei i 
one of the said tribes, then he adds the words ‘ Customary Land 

to the entry in the mukim register and f^^^h^htrSom ' 
•elusive proof that the land is occupied subject to the custom. 

It is to be noted that no provision is made for the ease where 
the land is occupied subject to the custom but not registered m 
the name of a female. It would, in tbe language ot the sectioi , 
seem open to the Collector to find that the land was occupied 
.kibjeeth the custom although registered in the name ot a male. 

The section also provides that if the Collector is not satisfied 
that such' land is occupied subject to the ^ 

his decision which, subject to appeal, is conclusne proot IK 
land is not occupied subject to the custom. 

This means I think, that even wliere the land is registered 
i„ . m.le ih. Collect still holJ .jn « 

and deter mine whether or not it is occupied subject to the custom. 

This is correct — see Customary Law of Rembau, p. X91. 
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Provision is also made for endorsement of the words Cus- 
tomary land'' in the ease of fresh alienation to female members, 
of the tribes. 

In the first Cnstoniary Tenure Enaetmen1>— the eiiaetnieiit of 
1009— it was provided in section 2 that in the case of lauds eu~ 
tered in the iniikim registers of the said districts shall he lawful 
for the Collector, if he shall be satisfied that such land is oecu|>ied 
subject to the custom to add to the entry in the mukiin register- 
the' words ''Customary laiuP' which is conclusive proof that the- 
land is occupied subject to the custom". 

The section also provided (by a 1919 amendment) for such 
endorsement with like effect to be made in the ease of fresh 
alienatioii of lands without any restrictions (expressed) as to the- 
sex of the persons registered as owners. 

This section 2- of the enaetment of 1909 is to be distinguished 
from the present section 4 in that (a) it does not make the sex 
of the registered owner a factor governing the endorsement and (b) 
it makes no provision for the case where the Collector is not satis- 
fied that the land is oecupied subject to the custom. If he is 
satisfied it is lawful for him to endorse but, if he is not satisfied, 
that is not eonclusive of the question >711611161' or not the land is 
subject to the eustoni. . .. 

So mucdi is iiecessary to be stated and kept in mind when we- 
consider the definition in the Enactment of "Customary land". 

By section 2 : — 

'Customary land' shall mean land held by any eutry in 
the rnukim register which has been endorsed under the provi- 
sions of sub-sections (i) and (ii) of section 4 of this Enact- 
ment or imder section 2 of 'The Customary Tenure Eiiact- 
inent, 1909'." 

It therefore means only land in respect of which the endorse- 
ment "Customary land" has been made in the mukim register. 

Is it a valid conclusion to hold that no land is to be considered 
as occupied subject to the custom (which is described in the 1909 
enactment as a tribal custom) unless the title for such land is so 
endorsed ? 

In tlie case of the 1909 enactment the endorsement is only 
evidence that the land is occupied subject to the custom ; there^ is, 
on a proper construction of the enactment, no ground for holding 
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that land ill respect of which no endorsement has been made is 
not oceiipied subject to the custom. 

Endorsement under section 4(i) of the present enactment does 
not provide for the case where the Collector is satisfied that the 
land is occupied subject to the custom but is registered in the 
name of a male. 

The fact then that the entry in the niukim register relating 
to any land does not bear the endorsement ‘^Tlustomary land’^ does 
not prove that the land is not occupied subject to the custom. 

On the coiitrar.y it is the recorded decision (after inquiry 
under section 4(1) ) that the Collector is not satisfied that the 
land is oeeiipied subject to the custom which affords conclusive 
proof that it is not. 

There is no ground for any such proposition as that only 
land in the name of a female can be held subject to the custom. 
There is nothing in section 4 on which to found it and the provi- 
sions of section 3 plainly indicate the contrary i,e, that land may 
he registered in the name of a male and still be subject to the 
'Custom.* 

The original 1909 enactment was entitled Enactment 

to provide for the preservation of Customary Eights over certain 
lands^h Tlie Preamble reads as follows 

‘‘■'WIIEBEAS certain lands in the administrative districts 
of Kuala Pilah and Tanipin have been and are lawfully oceii- 
pied by the members of certain tribes enumerated in the 
sebedule in accordance with their tribal custom, which is 
hereinafter referred to as ffhe ciistonff ; 

AND WHEEEAS it is expedient that particulars of the 
said lands be entered in the mukim registers of the said 
districts in aceordanee with the provisions of Part III of 
the Land Enactment, 1903, but so that- nothing in such entries 
shall impede the due observance of the custom; 

xlXD WHEEEAS particulars of certain of the said lands 
have already been entered in the said mukim registers; 

It is hereby enacted by His Highness the Yang dj Pertuan 
and Chiefs in Council as follows:. . . 4^ 

It is clear from this that the object of this enactment was 
not to create or declare the customary rights but to protect them 


■Si- 


See footnote, p. 100. 
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from the danger arising from the application ot tlio system of* 
land registration — title by entry in the nnikiin register— to tliese 
lands. The oltvious danger was the destruction of particular riglits 
by reason of transactions with third parties acting in good faith 
‘Oil the register. 

The jiresent enactment appears to contain far more substan- 
tive law as regards what the custom is, though there is nothing 
from which to conclude that even tin's latest legislation is to be 
‘Construed as bcdng in its contents exhaustive of the custom — as 
being in any wav a com])lete code of what the customary land law 
is in substance. 

In so far as it does it may he taken as the emliodiment in 
written law of the unwritten customary law. To that extent the 
customary law is replaced by the enactment. 

Rut a living body of customary law cannot he destroyed by a 
written law except by express declaration or by necessary im])lioa“ 
•tioii. 

‘■'‘■'There is no (lon])t that, as a general rule, customs or 

rights of a similar descrijition are not to be taken away by 

inference or Avithout distinct Avords^k Green v Beg, .1818 

A.C. 513. 

The analogy from English hiAA^ of the effect of a statute on 
the Common LaAv is, I think, ap])licable, and there is clear autho- 
rity that a statute does not override or displace the Common Tunv 
except by oxj)ress declaration or necessary implication. 

The etfect of tlie C’ustomarv Tenure Enactment revieAAXMi and 
exaniined by these accepted canons of construction is, in my 
opinion, in the case of ‘•'Thistomary laimT’ as defined, to replace in 
wliolo or ill part the uiiAATitten laAA^ of custom by the Avritten law 
of tlie Ifnactment ; hut tliis only apjilies to ""Customary lamT’. For 
siif-h land, the old customary rights are replaced by the statutory 
rights to Avhatevcr extent this enactment can he held, on a true 
construction, to contain such rights. I express no opinion as to 
whether in respect of such ""Customary land^' the enactment should 
be lield to be exhaustive of such rights. 

But as regards land sn])ject to the custom in respect of which 
mukira registers haA^e not been endorsed, the customary law still 
.a{)j)lies and should be givxn effect to. 

Ifiiti] the judgment of Mudie J., in Kutai v Taensah {supra 
page 83) it appears that effect was gTOn to the ndat or custom 
in matters relating to the distribution of land folloAving on "the 
■decisions of Acton J., in Ee Kulop Kidal, dec, FT.S. L. A. Petition 
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■10'6/26. (Customary Law of Eembau/p. 92) and Burton J., in Ee 
Haji Pais dec. (sMpra p- 61). 

In tire latter case the learned Judge considered very fully 
the nature and position of adat or customary law among the people- 
subject to it. 

The decision of Mudie J. has been followed^ by Pedlow J. 

iiiertt atMcIi reads. 

“ ‘Nothino- ■ in this Enactment contained shall afleet the 
dWriWta of the eefte. oot h«M -t.B.ary «• ;;* ""I 
deceased person’. It is clear, therefore, that this land i. 

governed by the feMtem 

With respect I disagree with the conclusion the learned Judger . 
arrh^ rt, tased upon Bus negative provision m the enactment. 

Section 25 means exactly what it says and 
I do not think that the positive proposition br tlit Itained .)u_^ 

Lid upon that section is validly derived. ^ -ibr'pil u d 
ib i if valid, this conclusion could only extend ^ V' 
customary tenure districts (Kuala Pilah, Tampiii, Jelebu) held by 
members' of the scheduled tribes, as the conclusion is lasa npou 
section 25 of the Customary Tenure Enactment It is not, . . 
Wved a valid conclusion as regards other land. And it • 
pointed out that a substantial part of Xegri Sembilan lies oiitsi. 
tbe customary tenure districts. 

To o-ive an example of one result which would follow from tins 

interLetation, it woiild. appear that ?'^hereasj^tim^lit Jime of th^ 
SkLif Kiuilf RlaCjelebu' and Tampin the 

?Ltin biec? 

dS"S?ctlbc\'oiLould be prSkS’by 'rctL^25 

inquiry and from making any such ^,4i\ecord n<^ 

tion of the land would be not according to f ” 

to the hukmn shara (Mohammedan law). Such a itsult seems 

very artifieal one. 

In my opinion, therefore, section 25 has not the effect atki- 

buted to it and does not confine the 1 am of 

has been held in the judgments reterred to and there! ore 
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opinion that distribution of the land in question should [iroceed 
.according to the custom so far as the custom provides for such 

.distribution. 

This coneliisioii 1 have arrived at, like tliat ot“ Miulie J. 
{supra), proceeds upon the interpretation and eoiistriiction of the 
Customary Tenure Enactment. I have not overlooked the, provi- 
.sions of section 23 of that Enactment which reads as follows: — 

“"^If doniit shall arise as to the mode of operation of this 
Enactment or the manner in which the ])roYisions tiiereof are 
to he construed or carried into effect or otherwise in relation 
thereto, tlie same may be refei'red through the llesident to 
tile State Council wlio shall decide the same and such deidsion 
shall he final and shall not be questioned or revised by any 
Court.^' 

That gives the State Council an entirely artiitrary and unres- 
tricted power to interpret this enactment. Such inter})retation is 
ill reality amendment of the eiiactihent. It must, of course, he 
given effect to as legislation bnt its meaning and effect are to he 
interpreted in the Courts according to the established rules of 
■construction. 

Note on the Conflicting Decisions. 

The decision of Raja Musa J. in Teriaids ease {])age 02 ) 
wliere he followed Mudie J, should be contrasted with his decision 
in Tell v. Kelsom, reported on p. 10(3, wliere lie ajiplied the eus- 
fomary rules relating to harta sa-peaclnirian and upuh in a dis- 
tribution appeal from Pahang. 

The ])osition was therefore that if Mudie J. were right, custom 
could be a])plied under the Probate and Administration Enact- 
ment everywhere except in the customary districts of Xegri Sem- 
bilan. This result is even more artificial than the example given 
in riaji MansuEs case on the previous page. 

This conflict of judicial decision, however, has been resolved 
by two reported judgments of Horne J. which are reproduced below 
at ])ages 10? & ilo'from the original files with a somewhat fuller 
statement of the facts than is contained in the Law Reports. 

Tlie legal position is now clear. If the deceased was a member 
of a tribe, the property devolves according to adat, even though 
the titles are HOT marked ^TJustomary Land^b 

This, however, though it resolves one of the former douhts, 
-does not solve the problem. On the contrary the highly conten- 
tions question whether, and if so when, the words ^Tustomary Land^^ 
-ought to be added to acquired titles is made even more urgent. 
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Teh V Kelsom, 

Kuantcm Civil Appeal No. 1 of 19S9 
(Bepo'rted in 19S9 M.LJ, 289) 

Joint cultivation of ImsbancFs property by husband and wife- 
death of limb and— distribution. 

Appeal from the decision of the Collector of Land Eevenue,. 
in a Distribution Suit. 

Kelsom was the widow of a man to whom she was married at 
Beserah in Pahang in or about 1928. Prior to the marriage he- 
was possessed of three pieces of land two of which were at that 
time practically uncultivated. 

Husband and wife cultivated and planted these two pieces' 
of land hy their ;joint labour. 

On the death of her husband Kelsom claimed that before the 
inheritance was distributed a share in each of these pieces should 
be allotted to her as /mrfu supenc/mm 

Held, on appeal, that since the property had been accpiirecl 
prior to marriage it could not he liarta sapencliarmi but that either- 
spouse could oi^dim tipah for work done on the other’s property. 

EAJA MUSA, Ag. J. — I order that this matter be referred 
back to a different Collector for retrial. 

JIarta sapenclutrian is only applicable to property acquired 
during marriage and not to property acquired before marriage. 

Where property has been acquired before marriage and either- 
spouse has put in money or labour to that property, harta sapen- 
charian does not apply but either spouse is entitled to claim what 
is known as ^ipali which is remuneration for work doiie/^ 

This matter is remitted back to the Collector for him to- 
ascertain whether or not the respondent is entitled to claim upah 
and if so how much. 

jSTo costs of the appeal. 

[See the Kote on Conflicting Decisions, page lOo] 


^ Apparently referring to Ramah y. Alpha, IV F.M.S. Rep, 179, Malay Family Law,, 
p. 22, 

Journal Malayan Branch [Vol. XXI, Pt. IT,. 


Inheritance in ISTegri Sembilan 


10 T 

Sail V Achik 

N.S. Civil Appeal No. 2 of 1940. 

(1940 F.M.S. Rep. p. 273) 

In a Distribution Suit the Collector must consider the per- 

-sonar law of tlie deceased. 

The absence from a title of the words ‘'T!iistomaTy land'' (which 
means ancestral land) does prevent devolutioii aei-ording to 

the adat. 

The ride pemhcvwa henilali applied. 


HOPiNE J. This appeal is from the order made by the 
Collector in an application for the distribution of a small estate* 
It is submitted that the ’Colleetor has disregarded the local custom 
governing the distribution of the land of the deceased. The Coh 
lector granted Letters of xldniinistration and ordered tlie adminis- 
trator to sell the land and divide the proceeds among the persons 
amtitied to share according to Mohaminedan law. In his view 
tliere can be no question of applying a local customary rule be- 
cause the land title had not been endorsed ^'Customary fand’h 

The Collectors order was made before Cussen *1, gave judgment 
in Re Ilaji Ib'tnsur, (p. 99 supra) and followed tlie decisions pro- 
viously" given by this Court to the effect that if the title is not 
'endorsed ^TJustomary lancF the Collector should order a distribu- 
tion according to Mohammedan law. 

The first decision to this effect was given in .1934 by Miidics J. 
in Kutai v Taensah (p. 83 supra). There are two liims of deci- 
sion, one eommeneing in 1934 and the other from some uncertain 
date in the past which conforms generally to the view taken by 
Cussen, J. Before 1934 there had been decisions recopizing fujat 
rules of succession given by Acton, J. in 192(j in Re Kulup Kidal, 
(Customary Law of Kembau, p. 92) and Burton, X, in 1928 in 
Re Ilaji Rais (}>. (H supra), ikecording to Aetoii, J., in Kiilop 
Kidal the custom of liembau had been previously recognized liy the. 
Court; he referred to Innes on Land Eegistration. 

If Cussen, J. is right the Collector’s decision is wTong and 
the Collector ought not to have held that he could not order a 
'distribution according to the local rules because the title was not 
■endorsed "‘Customary land^h 

In my opinion if it was so endorsed the Collector wmuld be 
mnable to deal with the land under the Probate and Administration 
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Enactment, for botlx section 176 of that Enactment and section 
10 (iv) of the Customary Tenure Enactment exclude such property 
from any of the provisions of the Probate and Administration 
Enactment, 

Although I adopt the decision of Cusseii, J. in Be Ilaji Mansur 
I do not adopt his reasons and as there is a confiiet of decisions I 
prefer to apj)roach the matter in my own way. 

In my opinion the Customary Tenure Enactment has nO' 
application to the question before the Collector. Upon examination 
of the interpretation section and section 4, it appears to me that 
the enactment only applies to land which has already become ances- 
tral land {harhi pesalxt). It does not deal with land which, accord- 
ing to the custom, changes its character finm acquired to ancestral 
property upon a dex'olutioii consequent upon the death of the 
acquirer or first owner. ^‘Customary land^’ is thus given a limited 
meaning and applies to land with an endorsed title. The endorse- 
ment of the words ‘Tihistomary land^^ upon the entry in or the' 
extract from the mukim register can be made in two cases ; — 

(a) on proof that the land is occupied subject to the custom 
and tliat the entry is in name of a female member of the' 
tribe — section 4 (i).; 

(b) the title of laud alienated by the State to a female mem- 
of the tribe may be so endorsed with her consent, that is. 
to say, that her acquired property may with her consent 
])e earmarked as ancestral without waiting for a devolu- 
tion — section 4 ( ii ) . 

Such an endorsement is to be taken as “conclusive proof’^ that 
the land in question is “occupied subject to the custoin^^; this latter 
phrase must be taken as meaning ancestral land. If acquired land 
is to be included under the description “occupied subject to custom^’ 
then the acquired land of a female registered proprietor could be 
endorsed under section 4(i) while yet under section 4(ii) when she 
acquires it from the State it can only be endorsed at her option.. 
Again the expression “Customary lancP used in section 176 of the 
Probate and Administration Enactment must I think also be con- 
strued as ancestral land. For otherwise that section will not fit 
in with the Customary Tenure Enactment. 

The Collector was therefore wrong in holding that the absence' 
of an endorsement precluded Him from considering the evidence 
before him. 

If the rules of Mohammedan law are then to be applied it must 
be for some reason other than the lack of endorsement. The Coi- 
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lector seems inelinecl to the view that Mohanmiedan law applies 
because the land was alienated to the deceased by the State, is 
under rubber, and the deceased, the alinee, is a imile. But as all 
acquisitions of iiiialienated land must derive from the State iliis 
hardly seems a reason. On the other hand he liiids that tliree 
leinbagas consider that the devolution of the land in question slioubl 
be governed by the adat One of them, I might add, is the lem- 
baga of Sri Lemak tribe, four female members ot whieh stand to 
receive 234/936 of the proceeds of sale if the Mohammedan law 
rule _ governs the distribution and nothing if the customary rule 
.applies. 

It seems to me that in such a case as this the ('olicctor must 
consider what is the personal law of the deceased or as it i.< 
in section 179 of the Probate and xkdministration Eiiaetnumt ""the 
rules for the distribution of the estate of an intestate iuvpliealde in 
the ease of the deceased^’. I think myself that the expressi<m 'klie 
rules of Mohammedan law as varied by local custonr’’ used in the 
Distribution Enactment (Chapter 71) might describe this law, 
it being understood that the dictionary meaning of vary’^ 
includes ‘^‘^to substitute^k At present the body of law so described 
is in a state of flux or of development. It is sometimes diflicult 
to ascertain. It varies in different districts. It is coni])ourided of 
Mohammedan law and custom in different degrees when examined 
In relation to different subjects. Custom in turn is affected by 
Mohammedan hrw and by the extension of opportunities for rlie ac- 
-quisition of property. Some of this law is found in works of autho- 
, rity on Mohammedau law and some is found in enactments (c.r/. Cus- 
tomary Tenure, Mohammedan Marriage and Divorce, and Moham- 
medan Offences) and some in recorded decisions (Taylorks Collection 
of Cases in Customary Lawyof Eembau, 1929)'’'' and in the Law 
Deports ; but a considerable amount still remains oral customary 
law and is supposed to be known to the lembagas. 

Xevertheless from a consideration of the sources mentioned, 
it ap])ears that although there have been disputes as to succession 
of ])roperty in the ])ast, it was not held authoritatively until 1934, 
eight years after the passing of the present ’Customary Tenure 
Enactment, that tlie unvaried rules of Mohammedan law were to 
be applied to all ])roperty other than that whieh had alremly be- 
come ancestral. 1 agree with Cussen, J. that if the Legislature 
desire that result they must say so in clear terms. If they desired 
it by the Customary Tenure, Enactment it is strange that ^eight 
years had to elapse before the Court gave a decision that the Enact- 
ment effected that desire. 

In this case I think the local rule was sufficiently proved as a 
customary rule, whieh is followed in that district in variation of 

And see also Malay Family Law, May 1937* . 
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Mohammedan l-m in all ^ Thh^rule that where 

gave f acquires property, upon apportionment 

tinder the a dt(i on his death. 

It is aoreed bv all parties at the hearing of the apeal that 
, if that rulels adopted the land must go to the appellant. 

The appeal is allowed and the Collector’s order set aside and 
it is ordered that the land he transmitted to the appellant. 

' order as to -costs. ; ; ^ ^ 

The matter now beimr in the hands of the Collector, he is 
entithll tmder section 4(i) of the Cnstomary Tenure Enactment 
to endorse the title “Customary land . 

[Xote. The question of endorsement is discussed further in the- 
next case.] 

Haji Hussin V Maheran. 

Kuala Piluh Distribution. Suit No. 7 of lOW 
Civil Appeal No. 8 of 19.1/1 

\ decision by the Eolleetdr under section 4 of the .‘^'^^s^“nary 
Toimre Enactment that the land is not ; 

property. S.ch property is 

Estates law according to^ the personal lau oL 1 • 

“Mohammedan law as varied by ®®*f®7’nllrctor should then 

mission the property becomes ancestral the Ullectoi should 

inscribe the title “customary land”. 


This was a dispute as to the succession to hartadaputan. Ihe 
history ot the matter was as follows. 

Haji Tahir was married for many years to his 

and the'y had two daughters, Pi,e r&e of 

raarrm-m Tahir also had a second wile— a bieacii ot me r le _ 

monogamy which inevitably made it ™P°"f ^y^^yno^nially.. 
lahagi, dapaUm tinggal pemUwa IcemMi to he applied noimauy. 

All parties were members , of scheduled tribes. 
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Ha ji Tahir acqnirecl, by alienation or purchase, five lots of 
Hiew” rubber land, all in his own name. He did not acquire any 
other land in the name of either wife. The second wife ^dso had 
two daughters; she was divorced but what property was given to 
her does not appeain The marriage to Eantai subsisted until the 
death of Tahir in 1923. Eantai treated all the land as ckaruin 
laki-hini of her marriage and she continued to enjoy it, witliont 
dispute and (unfortunately) she did not promptly apply for trans- 
mission of the titles. She died in 1924-. Maheran was then barely 
of age and the other three danghters were minors. She a]q)lies[ for 
transmission of the property but the sisters of Ilaji Tahir lodged 
an objeetioii and a serious dispute arose. After a long struggle a 
settlement was reached wdtli the aid of the KfdJti. A small sliare 
in land was allotted to one sister of the deceased and on Hahemn 
paying $100 each to his other three sisters the remainder was ii’ans- 
mitted to the four danghters. The total value of the estate and 
the shares of the daughters are not stated. l)iit it a[q)ears tJiat 
Maheran and ^lintan received larger shares than the daughters of 
the divorced write. 

It wus atferwards stated that the Kathi arraiiged this pakaf 
on the ].)asis of the liukum sham but it is ditlieult to refer tlie claim 
of the sisters to anything other than harla pe nth air a. They said, 
years later, that they had intervened to protect the younger daugh- 
ters, Maheran being too young to manage the property. Maheran 
said they had taken advantage of her youth and inexperience. 

It is extremely likely that the pahd was not a consistent appli- 
cation of either adaf or sliara but rather a eomproinise l)Gtween the 
tw'O, inexplicable in theory but hammered out to meet the practical 
needs of a special ease. Kathis often in fact apply udat but they 
naturally do ]iot admit it in terms. 'They call it sliara saying that 
"‘■'Custom is based on the Koran’! 

In 1929 Mintan wns married to one Ilaji Hiissin. They had 
one daughter and in 1932 Mintan died. Haji Hnssin returned to 
bis mother, i,e. he was jepuL Maheran paid the funeral expenses, 
managed Mintan’s ])roperty, paid off her antenuptial debts wiiich 
exceeded $500 and nmintained the child till she died, 8 months 
later. Tliere wns no dispute at that period and no application for 
transmission of the titles was made for eight 3 ^ears. 

In 19-10 Haji Hussin applied for distribution of Mintan’s 
property according to Mohammedan law. He claimed 1/4 in his 
own rigdit as her husband and 1/2 by succession to the child, 
conceding the remaining 1/4 to her full sister Maheran. ^ He admit- 
ted at tiie outset that all the propert}^ belonged to iMintan before 
lie married her and was hciria dktpaian in aMt, Maheran claimed 
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the whole estate on the basis of its origin as charian laid Uni of 
her parents. 

The Penghuln Lnak Muar gare evidence that _ Maheran was 
entitled to the whole of Mintan’s estate — dapatan tin g gal. Se\'en 
Ser all agreed that the devolntion onght to he according 

?^T*;rand^li^ MSreran, the sister of the deceased, was the sole 

ctistoiiiary lieir. 

The Land Office records shewed: that the previous transmission 

was based on paJccit, 

The Collector held that the land was liarta dapatan and as 
the titles were not inscribed “customary land he adjourned the 
d stribution proceedings and directed Maheran to apply undm- sec- 
tion I of' the Customary Tenure Enactment, tor a declaiation that 

the lands were occupied subject to the custom. 

\ftpr ‘1 further enquirv in which the history 

ott above, w,s ‘ H “ ousS 

thp binds were not occupied subject to the custom, .tie tnm^n 

the previous transmission had been aeeorduig^to Jiulnim .sdtura ai 

.remarked: — 

is one of the many cases which have giyeii rise to 
vSent disputes, in which the property i^^dapatm m a<Mt and 
the marriage is without surviying issue. 

The former Collector then resumed the distribution proceedings. 

He held that the property was dapatan to Haji Hnssin, and 
that “as there was no surviving child of the marriage the popular 
Seling locS'- Tthat the property should he returned to the cus- 
tomary heir of the deceased.^^ 

He accordingly transmitted the whole estate to Maheran. 

Haji Hnssin appealed. ; 

HORHE, J. — Mintan binti Haji Mohamed Tahir died in 19.12 
leaviiiff a husband (the appellant), a daughter who died seien^ 
months later aiicl a kter of the full blood, Maheran (the respon- 
dent) Mintan at the time of her death was the registered pro 
urietor of four small plots of rubber in undivided shares with 
Maheran and one plot in sole ^ 

possession of the lands since her sister s death 
uothiu^ until 1940 wh^n he applied to the tolieetor 

Eeveime for distribution of ffie estate of f rVspou- 

widower and 1/2 as heir to his deceased daughter. ihe rcspou 
dent objected and claimed th e whole under the adai. 

in the iudgm^T has been corrected after comparison with the 
original memorandum of appeal. 
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The Collector stopped the distribution proceedings and, mis- 
understanding in some way my judgment in Sail v Achek (mpru 
p. 101) ]>roceeded to hold an enquiry under- section 1 of the 
Customary Tenure Enactment. In Sali v Achek 1 pointed oui. 
that the only land which can be described as ^‘customary huK?' is 
land the title to which has l)een endorsed 'Tnistomary lamF and 
that the expression ''customary land’" meant land wliieh was ances- 
tral property, liarta pesaha, as opposed to land which was acquired 
property, harUi cluirian, 

Mr. Eintoul (for the appellant) now contends that as there 
has been an enquiry under section 4 of the Customary Tenure 
Enactment in which there has Ijeen a decision that tlie land is not 
customary land, tlie Coileetor cannot in continuing the proceeding 
under the Erolnite and Administration Enactment order that the 
land ))e distributed according to any rule of adal relating to ])ro- 
perty. This is an attempt to restore the view wliich was current 
from 1934, see Kiitai’s case, 3 M.L.J. 251 (and p. 83 ,^upra) until 
Cussen. J. took a contrary view in the case of Haji Mansur, 9 
M.L.J. 110 (and supra, p. 99). Mr. Eintoul submits tliat as 
the decision under section 4 is conclusive proof that the land is not 
customary land and as in face of that the Collector now in elfect 
declares that it is customary land there are now in existence two 
contrary decisions. But this attempt to impale the Collector 
or myself upon a dilemma fails when the expression "occupied 
subject to the custom” is used and understood in relation to the 
subject matter. A decision under section 4 that the land is not 
"occupied subject to the custom” means that the land is not,, 
at the time the decision is given, ancestral property. Sucli a deci- 
sion is therefore "conclusive proof’ that the land is "acquired 
property”. It is open to the Collector in proceedings under the 
Probate Enactment to transmit the acquired property of the deceased 
in accordance with the personal law of the deceased. The law is 
Mohammedan law as varied by local custom. Under the Probate 
and Administration Enactment tbe Collector is concerned with the 
law applicable to a person. Under the Customary Tenure. Enact- 
ment, section 4, he is concerned with the character of a certain kind 
of property viz. land. But under the custom it must he remembered 
that there is no difference between land and other property. All 
is property and is either acquired property, lio/rta cJiariaii etc., or 
ancestral property, liaria pesaka. There is, therefore, no conflict 
between the decision under section 4 and the decision under sec- 
tion 179 of file Probate and Administration Enactment now under 
appeal. 

It is, however, now sought to set up in this appeal another’ 
reason for a transmission according to shdra, viz that where a per- 
son has acquired the property by a transmission under Mohammedan 
law" it is no longer acquired property. But as there is no endorse- 
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ment '^‘^ciistomary^^ on tlie title— that the land is or has become 
■'‘ancestrar^— the land can, in the Malay conception, be nothing else 
but ^^aequired propert}^”. 

If the Collector's order stands the property in cjiiestioii is 
.something different to what it was -when the enqnirY luider section 
4 was held for the Gollector^s order transmitting the land to the 
person entitled under the adat changes the land from being acquired 
property to ancestral propertjY It would now be coinpeteiit to 
endorse the title ‘^^Customar}^ lancVh 

That was what I suggested in the concluding words of the 
judgment in Sali v Achek supra which are: — 

^^The matter now being in the hands of the Collector, he is 

entitled under section 4 (i) of the Customary Tenure Enact- 
ment to endorse the title ‘Customary lainT 

There is nothing in the judgment in Kuliids case, Civil Appeal 
-Xo. 3 of 1940 (not reported) which was delivered earlier, to coiitiiet 
with this judgment. There ’was merely an order to re-hear in 
that ease and the reference to section 4 is unnecessary to the 
<lecision. 

The Customary Tenure Enactment, as Cusseii, J. points out 
in Ee Haji Mansur, partially replaces the unwritten customary 
law. It is the duty of the Collector to give effect to that Enactment. 
That is the reason of the above cited concluding words. One of the 
•objects of that Enactment is to ])revent property in land going out of 
.and away from the custom. Consequently I consider that where 
the Collector has made a decision such as the present one which 
under the cidat converts acquired property into ancestral property 
he is bound to hold the enquiry under section 4 and endorse the 
Entry in and Extract from the Mukim Eegister ‘^^Customary laiuTb 
A contrary view would result in persons using the adat when it 
suits them to establish claims by succession and then remain free 
of that part of the custom which is embodied in the Enactment, 
a. result which can never have been intended. 

The appeal is dismissed with costs and the Collector's order 
will stand. 

Commentary. 

It is clear that although Maheran claimed to inherit the land 
under the adat, as cliarian lahi-hini of her parents, she did not 
want it to be treated as ancestral in the sense of making it subject 
to restrictions on transfer. :This is a fairly general feeling but 
the effect of the Enactment of 1926 is that if such a claimant 
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succeeds to the land under the adat it must be made “eiisTomarv’’ 

'Oil transmission to her. 

On the Enaetment as it stands and on the authorities, IToriie, J. 
is right but it is doubtful whether this does not go fiirtlier than 
the true adat and it is certain that it goes further than is acrepral^li^ 
nowadays even to many female members of the tribes who are }uoh- 
rably stronger supporters of the adat than the men. 

Amendment of the law is therefore urgently needed. 

GENERAL OBSERVATIONS. 

Opinions on policy 

The next document in the Secretariat tile is a memoranduiii by 
the then. Eesident. As this is only a tentative draft it would be 
unfair to Mr. Ham to analyse it in detail. His main points are 
fhat the question in PTaji Maiisnr^s case (p. 94 supra ) might have 
been referred to the State Council and that the peo])le should be 
allo^ved to choose which system they ])refer. Eow this latter point 
has been made by several earlier Eesidents and lias liad consider- 
able elfect on their opinions. It is a very important ].)oint and I 
will now deal with it. It is usually founded on the minute by 
Mr. Wolif , in which he says : — 

‘dt is of the utmost importance that the Government sliould 
avoi<l liringing any pressure upon the people to follow one or 
tlie otlier of these two systems. It is for the people themselves 
to say which system they prefer’h 

As I liave shewn, a later ]?esident w^hile claiming to fallow that 
minute, did in fact put pressure on the Assistant District Officer, 
Eemhau, to apply the Mohammedan law against the unanimous 
wish of the State Gouncil, embodied in a formal minute to which 
he himself was a .party, that ^hiew^^ land should devolve accord- 
ing to ad((t temenggong. 

As regards the latter j)oint, what is meant by ^detting the 
]>eople ehoose^E'^ If it means that the two families, necixssarily of 
‘different tribes, are to be left to choose in each individual ease 
which s.ystein they will follow, then the idea cannot be too roundly 
•condemned. It is obvious that in every such case each party will 
choose the system which gives him the greater share. ^ Such a 
])olicy wdli repeatedly provoke tiie very conflict which it is sought 
to avoid. 

What then does it mean? 

19JiS\ Boijal Asiatic Society* 



IIG E- N, Taylor 

Surely it means this— that the Government ought to find out 
niiifh system the people do, on the whole, and then Irame- 

procedure under which that system can be smoothly applied. 

I-Iow are we to ascertain which system they prefer ? _ Asking 
the lembagas has been tried and, as Mr. Pengilley says, it is impos- 
sible to ant a satisfactory answer because each _ man has at the 
hack of his mind some actual or imminent ease in which Ins own 
interest in property is at stake. 

Further, and this is more important, none of these mp have 
sufficient power of analysis to frame the general questions m their 
own minds. Let us be realistic. Go to any village imi m England 
wliere a land owner has lately died intestate and ask the Macksmith 
and the local farmers what the rules of secession are How ni^ 
of the Kesidents and District Officers in h^egri Senfinlan could give 
a clear answer to the same question? How then shall we Proceed. 
Anvthim>- in the nature of a plebiscite or referendum woiiltl he 
most undesirable even if the people were _ literate enougi mi i o 
be effective. Any further enquiries of individuals meiel} 

lead to further conflict of opinion in which we should be more 
puzzled than the Egyptians in their fog. 

In mv opinion there is sufficient evidence already before us- 
and it is for that reason that I made this elaborate analysis of the 
cases and of the pajiers which the Law Officers submitted to me. 

I found mvself on the minute of the State Council, supra, 

V 72 and T sav eoiifidentlv that the whole of the present trouiilo 
IS due to the fact that the measures taken do not imiilement that 
decision. We do not want further debate. All we need is to give 
effect to that minute. It cannot be done without some lurther 
legislation but I do not think it need be controversial. 

What the people really want is as follows: — 

(A) To preserve the matrilineal rules of succession to ances- 
tral property and the tribal restrictions on its transfer; 

(B) To preserve their freedom of transfer of newly acquired 
property ; 

On these two propositions I think there is complete unanimity. 

There remain the questions: — 

(a) How do they want newly acquired property to devolve? 

(h) men will it cease to be “new”? 
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(c) How do they want it to devolYe then? 

’These questions are more complicated and, cannot all ])e answered 
with the same certainty but there is general agreement that the 
people want : 

(C) Sons and daughters to inherit the propertY iointlv 

acquired by their parents; ‘ h ‘ 

(D) Surviving husbands to inherit propertv acquired during 
the marriage, at any rate if there are no children of the 
marriage, 

■There is also a very great preponderance of evidence that the people 
generally want: — 

(E) To maintain the principles of separate property of spouses, 
liarta perrilcma dJidi liarta 

There is occasional conflict of opinion as to whether the children 
^or the tribal relatives should inherit this class of property Init this 
conflict is more apparent than real for the following reasons. 

The general rule of adcit is that such property devolves on the 
nearest female relative in the tribe of the deceased; that means 
the sister of a man but it means the daughter of a woman. 

Also, in either case, there must be a proper division of the 
property on the dissolution of the marriage, whether by death or 
divorce, before it can be stated whether the property is wholly 
separate or partly joint (as in the cases of Teriah and liaji Mansur, 
mpni, pp. 90 & 94). 

As to when the property ceases to be ^hiew^^ the immediate 
practical importance of this question is technical and artificial and 
and is due to the excessive rigidity of the Customary Tenure Enact- 
ment of 1926 which 

(a) prevents inheritance by a man (except as a life 
interest) and 

(b) prevents free transfer of land by e,g. the widow of the 
acquirer. 

In both these respects the Enactment is stricter than the adai 
and this is one of the causes of the present impasse, (which I may 
point out, was foreseen by my predecessors in Eembau, especially 
Messrs de Moubray and Pengilley, both of whom said the Enact- 
ment of 1926 would not work. 'The Government decided to test 
it in practice before considering amendment). 
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On the general question, when acquired land ceases to be- 
‘'new’b as a matter of there is little, if any, eyidenoe in these 
papers. Mr. Caldecott argued that acquired land never could be- 
come ancestral which is a patent absurdity due to the use of ill- 
eonsidered terms. ‘^^Error^h said Bentham never so difficult to- 
be destroyed as when it has its roots in langnage. Every improper 
term contains the germ of fallacious propositions and presents a 
frequently invincible obstacle to the discovery of triith^b The- 
term ^ffinstomary land^^ provides a striking example of this. It 
has also been said that ^"customary land^^ ought to mean lands 
originally cleared by the immigrant Menangkabaii tribes as opposed 
to lands acquired by them by purchase. These lands are, of course, 
ancestral now but they cannot have been ancestral property of the- 
immigrants. 

The Enactment of 1909 did not deffiie the term ^‘customary 
lamEb The Enactment ot 1926 defined it as land the title to- 
which has been marked "'customary lamEk Neither Enactment 
contains any indication as to the circumstances in which a title- 
held by a member of a trilje ought to be so marked. It was left 
entirely to the Collector to decide tliat cpestioii from otlier infor- 
mation. There is no doubt that in its original form the only 
object of the Enactment was to protect the tribal rights and options, 
over ancestral land but it was in practice impossible at that clate- 
(even if it had been correct in adat, which is donbtM) to distinguish 
between lands cleared and lands purchased, centuries earlier. Eteiice 
the jimior land officials evolved the rough working rule that any 
land which, before the mukim registers were osta])lishecl, had been 
comprised in an "Old Title’^ was "custoinary^h This was sound 
so far as it went but no one has ever asserted that the converse held, 
that is, that lands not derived from Old Titles ought not to be- 
treated as "customarC^ for the purpose of the Enactment. In any 
case there was never any systematic attempt to go through the 
registers and mark even those entries derived from Old Titles- 
as customary. That has not been completed even now. 
The amendment of 1919 authorising the registration as 
"customary” of laud newly granted by the Government was on its 
face inconsistent with the idea that "ctistomary” in the Enact- 
ment meant "ancestral” and this led some Judges to 
hold that it therefore meant any land the devolution of wiiicb 
was governed by the custom. This amendment also had the effect 
of making some acquired lands subject ‘to the options, which is, 
in certain cases, an oppressive extension of the custom. Then 
other Judges went further and held that lands not registered as- 
"customary” could not devolve according to the custom. This is 
directly contrary to the custom and Cussen J. and Horne J. have 
held that it is not the true eonstruotion of the statute. The primary 
and main cause of the impasse is that question-begging definition 
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of thn term ''ciistomar.y land'^ which is in itself ambiguous and is 
also misleading in that it eoiifonnds inheritance with teiuire. 

I have therefore avoided the use of this expression as far as 
possible and I would suggest to those officers who will have to 
advise the Government in this matter that they should do so too. 

As a matter of plain English one can acquire property ])y inheri- 
tance bat the expression /‘acquired property’^ as used in tins discus- 
sion means “acquired otherwise than by inheritance^' — tinir is, 
earnings or chcirian. Now acquired property must cease to be 
“acquired", in this sense, when it passes to a new owner l)y inlieri- 
tance. x41so acquired property must have become ancestral wlicn 
it has passed from mother to daughter through six or eight genera- 
tions. Again property acquired by a man and inherited by his motlier' 
or sister is plainly not ancestral as a matter of English. The 
question is whether, and if so when, acquired property ought; to 
bo made suliject to tribal restrictions on transfer. Parr and l\lac- 
kray say that this occurs on inheritance ]jy the children of the 
acquiror and Kahar's case (Customary Law of Eembau, p. l*2h) 
suj)ports this. It is not, liowever, possible to lay it down that uii 
the lirst transmission the title should he inscribed “customary" 
liecaiise this would disable a man who bad put laud, in his wife's- 
name from selling freely bis own earnings after her death. 

There is not enough authority to frame even a tentative rule. 

The remedy is to go back to the more flexible ])rocedure which 
was in operation before 1928. This would also liave the great 
practical advantage of distributing the whole property of a deceased 
in one j)roeeeding instead of two. 

I would remark here tliat the multiplicity of proceedings 
arising from devolution under two different statutes has led to 
serious difli(*ulty in .M.alacca and in 1940 the Government cl the 
(V)lnny were considering tlie introduction of a Small Estates Distri- 
bution Ordinance to consolidate such cases. 

There is general eo}isensus of opinion that ap])eais from the 
District Officers in customary cases can more suitably be heard by 
the Resident sitting with the Euling Chief, than by the Supreme 
Chart but in view' of constitutional changes since the war the ques- 
tion of appeals may require further consideration. 

Differences between the three tribal Districts. 

Throughout the correspondence there are references to the- 
difficulties of legislating so as to suit all three of the tribal dis- 

191^8] Royal Asiatic Society, 



120 


E. ]Sr, Taylor 

tricts, Kuala Pilali,. Jelebu aiKl Tampiii which is divided into two 
.sub-districts, Eembau and Tampiu proper, each having its own 
territorial Chief. 

Kow there are differences but in my opinion they are smaller 
than .is commonly thought. Eembau is often represented as the 
most aggressively tribal. Eembau may be the most aggressive 
but it is in Jelebu that tribal feeling is strongest. 

For some reason connected with the early history of the Survey 
Department it was decided in Jelebu to issue Grants under the 
Eegistration of '.Titles Enactment for the ancient tribal rice lands 
and orchards. 'The Grant is the most ‘^‘indefeasible'’^ form of title 
.and has never been made subject to any legislative restriction on 
transfer. Also the District Officer never had (until 1928) any 
jurisdiction to transmit land held under Grant to the successors of 
: a deceased holder, no matter how small the area ; all Grants were 
dealt with by the Supreme Court. On paper, therefore, Jelebu was 
the place where disintegration of the tribes would he most likely 
to set in. But the law means little unless the people support it 
and conversely (but equally, be it noted) few people will take 
advantage of a lax law if jmblic opinion sets a more rigid standard. 

^ Jelebu is a natural enclave, tucked away in the hills. The valley 
was fairly well filled with a homogeneous population. For many 
vears they have had the blessing of a statesmandike Datoh. TLie 
tribal restrictions on transfer were in fact generally observed and 
those ancient holdings are still transmitted to the tribal heiresses, 
although many of them are held under Grants. Further, the letters 
.and minutes by the District Officer (Mr. W. C. S. Corry) shew 
clearly that acquired lands generally devolve according to the 
^adfvt -perpaieli. It does not appear that the Mohammedan fractions 
have ever been applied and no ease of conflict has yet been cited 
from Jelebu. 

The position in Eembau and Tampin was and is generally 
similar to that in Jelebu. but it may he doubted whetlier the tribal 
restrictions would have been so well observed if they had not been 
reinforced by statutory procedure. Acquired land liad never de- 
volved according to the Mohammedan fractions until 1930; since 
then they have been applied in a few isolated cases. 

The Kuala Pilah District is different politically because the 
Yang di-per-tuan Besar, the Euler of the State, lives tiiere. Al- 
though Xegri Sembilan is a .single State in the legal sense it was 
in the early eighteenth century, and still is, an actual federation 
of minor Malay States and the Euler, though he ranks in European 
eyes as the equal of the Sultans of other Malay sta^tes is not a 
Sultan and is never so styled. He has sometimes been described as 
.a primus inter pares but though this may not be quite accurate the 
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fact remains that there are four ruling Chiefs in his State wlio are 
not dependent on him because they are elected by the tribes. Tbev 
haye no analogue in the other States and this is solely because the 
the Nepi Sembiian Malays have retained their tribal organisation 
which is essentially democratic, whereas the other States are auto- 
cratic. Sri Menanti therefore must always see in the uJai some- 
thing which reduces the power and glory of the Euler. 

There are two sub-divisions of tribes liying near the Euler’s 
residence at Sri Menanti who are not subject to a ieiiibaga but 
form a sort of 'h-oyal manor'*^ of which the Euler himself is lem- 
baga. It is natural that among these sub-diyisibns the ordinary 
customs of inheritance should have been modified. No details are 
given but it is possible that in those divisions inheritance does now, 
in part, follow the Mohammedan law; whether they have 
any tendency to extend the practice among their neighbours does 
not appear. It is certain, however, that some of the District Otficers 
have applied the Mohammedan fractions, as in the ease of Haji 
Pais (p. 58 swpra) to acquired land although it is recorded that 
as regards ancestral land Kuala Pilah is ‘%Yen more fanatical then 
Eembaidh There are two reasons for this. Every District Officer 
on his first arrival in a tribal district finds, in the a cM some thing 
new and baffling. His first contact with it is probably in a disputed 
succession ease where, without previous experience of the matter,, 
it is impossible even to iinclerstancl the evidence clearly. The iem- 
])agas are apt to talk in proverbs and most of the information wliich 
has been published is so vague and general as to he of little use in 
actual litigation. The natural reaction of the newcomer is there- 
fore to say: — ‘^Why cannot we do it as we always did in siicii a 
place? Why not abolish the adat or at least let it die out?^^ More- 
over, the offlcer in charge of the district where the Enier resides 
communicates with the Euler directly, not through a Secretariat : 
lie is in constant personal contact with the Euler and the Chiefs ol: 
ills entourage and he naturally tends to assimilate their view of 
the adaf. These factors, together with a necessarily lay attitude 
to the general principles of law and the very anfiiiguous wording 
of the relevant statutes (which were in fact almost entirely drafted 
liy laymen) have combined to form the opinion held by some, hut 
by no means all, of the District Officers of Kuala Pilah that in their 
district the adai was confined to certain specified, or at least speci- 
fiable, lands and that other lands devolved accordnig to the Moham- 
medan law. Now there is some ground for their view. There is 
no doubt that during the last twenty five years some estates ime 
been ^hlistrihuteffl’ according to the Mohammedan fractions but Mr. 
Pengilley^s memorandum and the cases in these papers show that 
with regard to the frequently occurring questions of separate pro- 
perty, harta pemhawa and dapdto^ny the principles ot adat 

are still generally applied. 
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This is perhaps tlie niost eonveuient point to deal with an 
ini})ortant matter to wvhich there are many references in the papers. 
The I^robate and Adniiiiistration Enactment, section 184. (ill) re- 
cjuires the Collector to give effect to any division agreed upon ly 
iiie and failing agreement to distrihiite according to 

tlie law and custom applicable to the deceased. 

Xow some people, influenced possibly Mr. Wolff’s minute 
(])age llo supra) have taken this to mean that the ark can be 
.ap])lied if the lieneflciaries so desire but that in the absence of an 
agreed division they must apply the Mohammedan fractions. The 
most curious thing about this view is that in a certain type of case, 
it will work. As Mr. Pengilley has pointed out, where the pro- 
perty is the charian of a marriage, and there are children of the 
uiarriage (and these are the most usual circumstances) the property 
descends to tlie children under either system. The only difference 
is that under Mohammedan law each son may take twice the share 
of each daughter but this is not compulsory J the strictest Moham- 
medans agree that it is proper for brothers and sisters to share 
e([ua]ly if they so arrange among themselves and even in non -tribal 
districts they frequently do so. Therefore, in a very considerable 
proportion of actual distributions, it is possible to give effect to a 
division agreed upon by the beneficiaries without any question of 
law or custom being raised. Law 3 ^ers never appear in these eases 
at first instance and very few peasant cultivators take up the study of 
comparative jurisprudence as a hobby. But where the property 
was acquired during a previous marriage, or where the marriage 
was childless, the interested parties are not brotliers and sisters 
hut relations ^fin-law” and step-children and questions of Joint 
and separate ])roperty necessarily arise. In such cases there is 
little hope of agreement even in countries without tribal complica- 
tions and hence the neeessffy, in all countries, for some ride of 
distribution. In these cases therefore there are competing claim- 
ants and no prospect of agreement between the ])arties. But this 
does not necessarily mean, that there is no jnospect of agreement 
among the henefl-ciaries. Who are the beneficiaries? To say that 
in the a])sence of agreement among all claimants the estate must 
he distributed according to the Mohammedan law is to beg the 
question without applying the Statute. The section requires dis- 
tribution according to the personal law. Therefore the section 
requires that the District Officer should first ascertain what the 
personal law is; then he must ascertain who are 1he ])Gneficiaries 
according to that law; then, in default of agreement among that 
vlass, he must distribute according to that law. 

There is no ease in which this has been done by a District Oflicer 
and no case in which it has been explained step by step by a Judge. 
It is, I think, clear that Acton J. in Kulo’p Kidal, Burton J. in 
ilaji Pais, Cussen J. in Haji Mansnr and Horne J. in Maheran’s 
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ease and in Saii v Achik all proceeded on this principle. But the 
■Resideiits and some of the District Officers deny the whole foiiiida- 
tion. They do not realise that they are %h ting against the one 
•section of the local Statute, the Probate and Admhhiration Enact- 
ment, 184(iii), which in plain terms expresses a subtantive prin- 
ciple. They assume, whhout deciding, that the Mohammedan fra<'- 
tions are the law, which is not correct anywhere in This eoinitrv 
because even in the non-tribal States spouses have special rights. 
(Teh V Kelsom, supra p. 106, and see also p. oO supra). 

In theory they want to avoid conflict between the two systems 
but their practice actively provokes the conflict in a consideraiile' 
proportion of the cases. The idea that the peasants regard tlie 
adat as an irreligious anachronism is entirely without foundation. 
The fact is that the Chief Kathis and Kathis eonstantly ])ropound 
rules of adat, often calling themAIohammedan law (see page 40 
supra). The ^hSri Meiiantf^ school have yet to produce one instance 
of a Malay of any class who has said: — ^^'hlccordiifg to the adai 1 
could claim a small share but I am a Mohammedan so I do not: 
claim^h 

The solution which had the unanimous support of the State- 
Council (page *12 supra ) is to apply adat iemenggong. 

Adat Temenggong. 

The practical difticulty is that the adat iemenggong never has 
been consistent and definite and there is no body of rules or cases 
wdiich would be workable under modern conditions. It has been 
suggested that the land office case books should be examined and 
analysed and the cases classified. This, however, would be a long 
and laborious task requiring the collaboration of a number of 
skilled persons. I do not think it could be elfectively undertaken 
within any assignable period. Therefore, in order to implement 
the decs! ion of tlie State C^ouncil, it is in my opinion necessary 
to frame rules embodying the adat iemenggong for ordinary cases.. 

In view of Section 188 of the Probate and Administration 
Enactment wdiich makes "^‘any information the Collector himself 
may possess^^ available as evidence of custom it miglit suffice for' 
the^ State Council to adopt such rules by means of a declaratory 
resolution like that of Perak. (Malay Family Lbav, p. 10). 

Sunh rules should not he too rigid and in my opinion there 
w^ould be ;lio real difficulty in drafting them. I have prepared a 
first outlijie (p. 12?) wdiich, will . make my meaning clear and: 

- would I think furnish a satisfactory basis for discussion. 
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Mohammedan Law of Descent. 

Binaliy I desire to make .some further observations regarding 
the Mohammedan law. 

, * 

The Malays embraced the Islamic faith centnries ago and it 
is probable that they adopted those parts of the Mohammedan law 
which relate to marriage and divorce very soon after their religious 
conversion. It is certain, however, that they did not adopt the 
Mohammedan law of property, even in Perak and Selangor where 
there was 110 tribal organisation. Long JaffaPs ease in 1886 
(Wilkinson p. 37) was not an exceptional or isolated case. The 
mukim registers in any Malay district will show that a very large 
number of holdings were from the first in the names of women and 
that the widow frequently inherited the wtiole of her husband’s 
■estate. ' ; ' 

I give place to no man in my respect and admiration for the 
Prophet and for the syvstem of law which he inspired. His influence 
was benign, progressive and civilising. He checked slavery and 
raised the status of women. In the immensely important matter 
■of humanity to the deserted Wife he set a standard which the 
English law did not approach till 1938. Above all, he was tolerant, 
.as is shewn liy the fact that some of his most famous followers, in- 
cluding Shafei, expressly permitted their disei])les to differ from 
them on minor issues. It is true that the rules of distribution became 
settled centuries ago but there is a distinction between law and 
religion and for my part I cannot see that a Perak Malay of today 
is a better Mohammedan than liis grandfather because the practice 
in succession cases has been changed or that a Xegri Sembilan Malay 
of tomorrow would be a better Mohammedan if a similar change 
were imposed upon him. There are two reasons for this. In the 
first })lace the change was not brought about by the people thenn 
.selves. It was an artificial result of the introduction of registered 
titles, as I have explained, at page 49. Secondly the change is 
merely a change in the direction of the Mohammedan law and not 
in truth a change to the Moliammedaii law. 

The fundamental principle of the fdraid is to divide up the 
property among the heirs giving to each his or her agreed or 
.ascertained share. The system was devised for a community in 
which moveable property was the more important. There is a 
good illustration of this in Sir Ponald Wilson’s bok on Moham- 
medaii law. An estate was to be divided thus: — A, one-half; B, 
one-third; C, one-ninth. The estate consisted of 17 camels. The 
, heirs were puzzling how to cut up a camel into IBths when a 
learned man came along and offered to help. He said, “It is 
^uite easy; you require another camel, borrow mine.” They did 
.so and took nine, six and two camels respectively. The maulwi 
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tlieii took back his own camel and rode on. The story seems to 
assume ihat all the camels were of equal value. It dock however, 
illiistrate the principle that the estate is to be really diviiled, ouch 
heir receiving his specific and separate share. The lliuhaj et 
Talibin goes further, giving rules for dividing up land and maldng 
adjustments in money where the portions cannot be so arranged as 
to have the correct values. 

This, however, is in the long rnn a very harmful practice. It 
is a fact that the dividing and subdividing of holdings has brought 
about very serious improverishment of the peasantrv'^iii the MiddU.‘ 
East. 



But when it is sought to apply this process to land registered 
under the Torrens^ system, the results become fantastic. It i> 
enacted that the District Officer shall distribute the estate. What 
actually happens? For the pur]')Ose of the case the estate consists, 
not of the property of the family but of the interests registered in 
the name of the deceased, ])erhaps two lots of three acres each and 
a half share in a third lot. The wife mav have another lot in her 


own name. If so, it should be taken into consideration hut, a])art 
from a family agreement, this is very seldom done. 'Die District 
Officer usually asks the Kathi an abstract question sucfi as — “AVlmt 
is the division between a widow, a son, two daugliters and the 
father^k The Kathi is not concerned with the ])ro])erty oi! whidi' 
the estate consists and works out the shares something like this: — 


Widow . 
Father . 


Daughters 


He reduces these to a common denominator 
W'ido^v . . . . . . 12 

Father . . . . . . 16 

Son . . . . . . 34 

Daughter . . . . 17 

Daughter . . 17 


l/8tli 

l/6th 

Double share 
Single share each 


Each daughter therefore inherits 17/96 of each of the first two* 
lots and an undivided 17/192 share of the third and as the younger 
daughter is probably an infant her shares must be protected by 
caveats. 
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Any one who turns oyer the leaves of a mukim register in 
Perak will find many instances more extreme than this. So far no 
iserioiis attempt has been made to check this appalling complication 
which, be it emphasised, is not a true application of the Afoham- 
inedan law. The Mohammedan law requires division. These are 
undivided shares.. It is therefore not quite the same as morcelle- 
iiient, r.6. splitting into very small holdings, but its practical re- 
sults are almost as bad. It is obvious that in such cases some of the 
co-owners will live at a distance from the land. Are the remainder 
to cultivate the land and keep accounts of the costs and profits? 
Is a peasant family to he turned into a kind of private company? 
Moreover the cnmulative effect of these caveats and unmanageable 
fraetioiis is to impose a restriction on sale of the land far more 
‘Onerous than that which the adat imposes on ancestral land. 

The only other course is to order sale of the land and distribute 
the ])roceeds ])roportionately to the shares. So far as I know this 
has been attempted only once and then uiisuccessfiillv. It could 
rarely ])e an acceptable solution because few ])easant families have 
enough ready money for the larger sharers to buy out tJie smaller 
.and if the whole of the land is sold out of the family all ])arties 
will he dissatisfied. Also it very seldom happens that a holder 
•dies at a time favourable for the sale of his ])artieular land. 

It is, of course, true that the matriiineal deseeJit has resulted 
in a degree of morcellement, and a great many of the ancestral 
.sdu'uhs and lifwipongs in Xegri Semhilan have been surveyed in 
lots of less than one acre hut no great harm lias resulted. The 
actual morcellement is less than it api)ears because many an owner 
holds several lots. This is an advantage hoeanse she can sell the 
whole of a small lot without selling the whole of her land. A 
person who holds lT/192 of each of two lots has great ditHeultv 
either in selling any part of her holding or in deriving any benefit 
from it. -In my opinion remedial legislatio]) is long owu’dne in 
the non-tribal States and I <lo not think the difficiiltv of framing 
such legislation is as great as it may appear (Malay Family Law, 
page 74). 

However that may he, I do urge that such a travesty of tlie 
religious law ought not to he imposed on 'the ])eople of Negri 
Semhilan, who do not want it, and among whom the registration 
of a given lot of land in undivided shares among members of 
‘different tribes will inevitably lead to additional dithculty and 
friction. 

RECOMMENDATIONS. 

Consolidation of Proceedings. 

For all these reasons therefore I recommend adopting the 
following principles : — 
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A. One estate — one petition ; 

B, One decision — one appeal ; 

C. Enles of descent according to adai iemenggong. 

Tile legislative measures to give effect to A and B are wry 
.simple. The Probate and Administration (Small Estates) Hn:u*r- 
meiit should be amended thus: — 

(a) Eepeal section 1'76; 

(b) Add to section 189 a proviso that if the deceased, was 
a member of a tribe, any apjieal sboiihl ]>e iieanl ly the 
Eesideiit and Chief: 

(c) Consequential- amendments to section 188 etc. 

Sections 10 and 2o of the Customary Tenure Enactrnenl 
should be re])ealed. This wouid allow the princi|iles of liurlit pem- 
haiva, liarta dapuhni and charkin to be applied in pro|>er eases wiiiw 
out necessarily iiiscribing the register and so making the land 
.subject to restrictions on transfer. 

With, regard to C, the following suggestions are suimiitted. 

Draft. 

Ellies of Descent where the deceased was a me in her of a tribe. 

1. (i) — In all eases the Collector will ascertain, by recording 
■ evidence, the total property of the family of the de('r*ased and in 
making an order for distribution he will have regard to any partial 
distribution which may liave been made in the lifetime of the 
deceased. 

(ii) Where any part of the ])roperty was aenpured during a 
marriage, lie will also have regard to any ])roperty acquired during 
tliat marriage which is not part of the estate of the deceased. 

(iii) AYhere any specific part of the estate re{>resents pro- 
perty in more than one category, so that more than one f)arty has 
.an interest in it, and it is not expedient that the jwoperty shoultl 
devolve in undivided shares, the Collector may direc^t that such 
property shall devolve on one party on condition of {)ayraent to 
.a]i other ])arty of a sum of money to he specified in the (h'der and 
may postpone registration until such sum has been paid or may 
require one party to execute a charge in favour of tlie other |)arty to 
secaire payment of the said sum. 

Example — ^^The deceased was a married wommn A piece of 

land was harta dupatan of the marriage but during the marriage 
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its value was inereased by the joint effWts of husband ancl 
wife. To the extent of • such increase the property is cliarian 
laH-hinL The colleetor assesses the interest of the surviAdng- 
husband in the land at $100.-, 

The Colleetor may order the land to be registered in the 
name of the sister of the deceased conditionally on payment of 
$100,- to the husband and may if necessary require the sister 
to charge the land to him for .$100.-. 

(iv) Where the funeral expenses of the deceased are pro- 
perly chargeable on certain property and the party on whom that 
pro])erty ought to devolve has not paid the funeral expenses, the 
Collector may require that party to pay the funeral expenses as a 
condition of succeeding to the property. 

2. In making an order for distribution the Colleetor shall have- 
regard to the following principles but in any particular case he 
may, after recording his reasons, make a. special order if justice- 
shall so require. 

3. Descent of Ancestral Property. 

(a) Ancestral property devolves on the daughters of the- 
deceased in equal shares. 

(b) The share of a deceased daughter devolves on her female’ 
descendants. 

(c) In the absence of direct female descendants, ancestral 
property devolves on the female deseeiidants of the nearest common 
ancestress in equal shares, 6t-npe.S‘, but subject to the rights, 
if any, of the sons and brothers of the deceased to statutory life 
occupancy and with due regard to any partial distribution of the 
family property which may have been made. 

4. Devolution of Acquired Property, 

(a) Harta cliarian hujancj devolves on the nearest female 
relatives in the tribe of the deceased. 

(b) Harta chdrian laM-hini of a childless marriage devolves- 
on the surviving spouse. 

('c) On the death of the husband harta cliarian lalDlini devolves 
on the wife with remainder to the issue of the marriage. 

(d) On the death of the wife harta cliarian lalcPhini is 
divided between the widower and the issue of the marriage, ])ro- 
vided tiiat if the widower is not jeput to his own tribe, such pro- 
perty devolves on the widower with remainder to the issue of tiie- 
marriage. 
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-5. Devolution of Separate Property, 

(a) Edrta pemhawa letums to the widower or to liis nearest 
feiiiale relatives in his own tribe, 

(b) Ilarta dapaian remains with the widow or with her 
nearest female relatives in her own tribe. 

■6. Adoption. 

A relative b}' adoption has the same rights as a relative l)v Mrth. 
7. Guardianship. 

The proper guardian of an infant is the nearest eompeieiit 
female relative in the tribe of the infant. The normal ot 

preference is : — (a) the niother ; (b) an elder sister ; (e ) moi 
.sister; (d) motller^s mother. 
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